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I N T R O D U C T I O N 
Phenomena relat ing to achievements in new fields have neces-
sarily to develop and sett le in some practical and stabilised channels 
before becoming regulated and protected by legislation and t h e law. 
As i t was wi th the achievements of authors and inventors so it is now 
wi th the achievements of radio broadcasters . 
Perhaps i t is still too early to t ry and establish comprehensive 
laws covering the most impor t an t questions concerning radio broad-
casting ^). 
In most countries rules regarding broadcast ing are only laid down 
very slowly and this is probably something to be thankful for as 
otherwise i t would mean the repealing of a good m a n y p remature 
provisions of the law. 
I t is undoubted ly a sound policy to commence as early as possible 
building up theories connected wi th the most impor tan t points of 
Radio Law as i t is only b y the constant operation of the processes of 
criticism, revision and elimination t h a t the t rue basic legal r ights and 
sound principles of this vas t enterprise will become established from 
t h e beginning. 
There is another reason why i t is essential t h a t a correct theory is 
buUt up on these ma t t e r s r ight from the beginning : only so will 
practice be helped to find the r ight course and thus the provisions of 
the law m a y be l imited to absolute necessities. 
I t seems t h a t a typical point in Radio Law, which requires a 
sound basis, is t he protection of the broadcaster . Many questions will 
arise on this point and part icular ly : which kind of protection should 
this be ? 
Copyright protects the au thor of a work of l i terature or ar t . The 
result of this protect ion consists mainly in t h a t , when he has wr i t ten 
1) Cf. Homburg, R. I., 1935, p. 264 : 
Le droit n'est point une science figée dans un cadre de doctrine et de prin-
cipes immuables. EUe est, comme la technique d'ailleurs, essentiellement chan-
geante, son role étant de s'adapter étroitement aux rapports nés de la vie sociale, 
qui est elle-même en perpétuelle evolution. On ne peut done craindre du Droit 
qu'il vienne entraver les progrès de la science. 
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a book, he can find a publisher who wiU have his work printed and 
sold ; if he is a musician, he can find a publisher, who will have his 
work printed and sold. Thus the writer and the musician both have 
theopportunity of securing reward for their work and being protected 
against its mutilation or infringement. 
As a result of this protection printers and publishers find them-
selves also protected because they can make a contract with the 
author whereby the latter binds himself not to have his work 
published by anyone else. 
Patent right protects the inventor of a new article or of a new 
method of manufacture. The result of this protection consists mainly 
in that when he has made an invention, the inventor can find a manu-
facturer who will manufacture the invented article or apply the new 
method of manufacture and who will pay him for his invention, 
whereas the manufacturer, who can acquire a licence from the inven-
tor, is also protected against infringement of the patentee's monopoly 
rights. 
On account of modern developments at least two other groups 
of trained and skilled workers claim some kind of protection for their 
work, such as aff'orded by copyright and patent right, namely radio 
performing artists and broadcasters. 
a) When Frederic Lamond signs a contract regarding his playing 
of a pianoforte concerto of Beethoven, he may want to protect him-
self against his playing being recorded on a gramophone disc. If 
such a protection is granted, the right which the artist acquires is 
called "a right of the performing artist". 
b) When the broadcaster's studio orchestra broadcasts one of 
Beethoven's symphonies he may want to protect himself against th(' 
broadcast being recorded on a gramophone disc. If such a protection 
is granted, the right which the broadcaster acquires we want to call 
"broadcast copyright" ^). 
It is with the question of the protection of the broadcast copy-
right that w^ e propose to deal in this book. 
In this book we shall not refer separately to television, since we 
cannot at the present moment (1938) fully reabze what new ques-
tions will arise in connection with this subject. This does not alter 
the fact that probably most of the conclusions which we reach in this 
book will also be applicable to the protection of the broadcaster of 
television. 
In the following pages we shall have to find an answer to questions 
such as the following : 
)^ In French: Droit sur remission; in German: Recht an der Sendung. 
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Should the owner of a radio set have the right to receive the music 
in his home for his own use without permission from the broadcaster ? 
Should another broadcasting station have the right to rebroad-
cast a programme without permission from the original broadcaster ? 
Should a relay station have the right to relay a programme 
without permission from the broadcaster ? 
Should a producer of gramophone records have the right to make 
a record of a programme which comes to him through a receiving set 
without permission from the broadcaster ? 
Should a hotel owner have the right to make a broadcast audible 
in the rooms of his guests without permission from the broadcaster ? 
Should a newspaper owner have the right to print news which 
he has received from the radio without permission from the broad-
caster ? 
Since in most countries specific protection of the broadcaster does 
not exist we shall have to answer such questions as : 
If the broadcaster needs protection, does he find it in the leges 
latae ? If not, are there any Conventions which promise improvement 
of the broadcaster's position ? If not, should a new Convention be 
sought ? 
From the foregoing it will be clear that the protection for which 
the broadcaster looks is something other than copyright, although 
having a certain similarity to copyright. He wants to reap the fruits 
of his work himself, and he also wants a safeguard so that his repu-
tation wül not be damaged. 
In order to show that the protection which the broadcaster requires 
is a thing quite apart from the protection given by copyright we may 
mention the following case which actually occurred not so long ago. 
One of the broadcasting companies in a certain European country 
was going to broadcast a programme which had attracted the interest 
of a broadcasting company in the United States of America. The 
latter got into contact with the European company and it was agreed 
that the American company was allowed to rebroadcast the pro-
gramme in America. 
A certain American manufacturer of gramophone discs heard of 
this rebroadcast and, wanting to make a record of the rebroadcast, 
he asked for permission to do so; firstly from the authors of the com-
positions which were played (in order to make sure that he did not 
come into conflict with copyright) and secondly from the artists, 
who played these compositions before the microphone (in order to 
make sure that he did not come into conflict with any right of the 
performing artists). 
The manufacturer of gramophone records thought he had asked 
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everybody who had any rights in this matter but he had forgotten 
two other interests : 
a) those of the broadcasting company, which claimed a right on 
its broadcast and 
b) those of the rebroadcaster, who also claimed a right on his 
rebroadcast. 
I t will be clear from this example, that broadcast copyright and 
ordinary copyright are two substantially difi'erent things. 
In Chapter 1 we shall explore the development and the justifi-
cation of copyright and patent right in order to try and find some 
analogy as regards the protection of authors and inventors on the one 
hand and the protection of broadcasters on the other hand. We 
shall investigate in that chapter the justification of the creation of 
new incorporeal rights. 
In Chapter 2 we shall ask ourselves whether, generally speaking, 
the broadcasters have a right to protection of their broadcasts. 
In Chapters 3 and 4 we shall try and find an answer to the question 
whether the broadcaster needs protection against the use of his 
broadcasts by third parties for private or commercial purposes. 
In Chapter 5 we shall investigate whether the International 
Conventions existing at the present time prescribe a better protection 
than the broadcasters actually receive in the various countries. 
In Chapter 6 we ask ourselves whether de lege lata protection 
ought to be given to the broadcasters against use for commercial 
purposes. 
In Chapter 7 we shall discuss a new broadcast copyright such as 
we think ought to be created. 
In Chapter 8 we discuss the questions relating to the way in which 
such a broadcast copyright ought to be introduced into legislation. 
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CHAPTER 1 
INCORPOREAL RIGHTS 
Before going into the question of the justification of the broad-
caster's claim for protection of his broadcast copyright we shall have 
a look at copyright and patent right in order to find some analogy 
as regards the protection of authors and inventors on the one hand 
and the protection of broadcasters on the other hand. 
If the broadcaster is left unprotected, it is not the first time in 
history that the development of some technique has left interested 
parties without any rights or means of protection. 
I t happened to authors after the first printing presses were set up 
and to inventors with the first development of machinery. 
A. C o p y r i g h t . 
Roman law did not know a separate copyright. In fact the 
author was not protected in any way whatsoever : anybody who 
cared to do so could copy his work, alter it and pubhsh it under his 
own name. 
Some handbooks on copyright state that in Rome the authors 
found a certain protection in the actio iniuriarum : they could use 
this action, the handbooks say, against whomsoever untruly held 
himself out to be the author of somebody else's work. 
Olagnier, however, in his work: "Le droit d'auteur" -), has 
proved, that this is not correct : this action could not be used 
against plagiarism but could only be brought in against slander. 
Even in the Middle Ages everybody was free to copy other 
people's literary and musical productions. The authors did not 
complain about it ; it was the author's greatest ambition to be 
quoted, recited and played as often as possible. 
The change came with the invention of printing. Whereas 
the transcriber needed nothing but pen and ink, the printer and 
publisher had to invest more and more capital in type, machinery, 
I) Paris, 1934, part 1, p. 19. 
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paper and — last b u t not least — in a stock of pr inted works. Repro-
duct ion of works of l i terature was no longer a simple question of 
pajdng the salary of a person who copied them, bu t i t became a 
question of mak ing more or less impor tan t inves tments pay . • 
P r i v i l e g e s . 
A pr in te r was always in danger of seeing a competi tor pr int ing 
the same work as he did himself and thus losing more or less consid-
erable sums of money. 
The simple way of protect ing the pioneers of pr int ing in t h e 
early days of t h a t noble a r t was giving t h e m a privilege in the form 
of a monopoly. Such a privilege was nothing bu t a prohibit ion 
to everybody else against pr int ing or selling the privileged work. 
This system was first of all developed in Venice, which was soon 
followed by other countries. 
W h a t was the principle which formed the basis of such a system 
of privileges ? We cannot do be t te r t h a n quote Olagnier )^ : " L e 
privilege é ta i t done accordé en ver tu du principe que nul ne pen t 
s'enrichir aux dépens d 'au t ru i et non en ver tu d 'un droit propre 
que pouvaient faire valoir les impr imeurs . " 
I t goes wi thou t saying t h a t this system difi"ers great ly from our 
modern conception of copyright : i t protected printers and pubUshers 
b u t i t neglected t h e interests of the authors except in such cases 
where the au thor was a t the .same t ime the pr inter and /or publisher. 
P r o p r i e t o r s h i p . 
In the 17th and 18th centuries, however, first in England and 
la ter on in o ther countr ies , under t h e influence of Locke and others , 
t he opinion grew t h a t the authors themselves should be the only 
interest t h a t can claim rights concerning the works produced by 
t h e m . 
N o longer were the privileges considered to form the basis of 
the r ight to pr in t and pubhsh a book bu t such rights were deemed 
t o be t h e sole proper ty of the author . 
Authorship was considered to confer proprietorship. The 
claims of t h e au thor were considered to be in the na tu re of a 
pure and simple proprietorship. No distinction was made between 
mater ia l and immater ia l things ^). • 
1) 0. c , part 1, p. 78. 
-) Cf. Olagnier, o. c , part 1, p. 92, who quotes Louis d'Héricourt, who said : 
La propriété d'une oeuvre littéraire est en tous points semblable a la propriété 
d'un meuble ou d'une terre; qu'elle appartient, indépendamment de tout privilege, 
a I'auteur, a ses héritiers et a ses cessionnaires et que cette propriété est perpétuelle. 
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When, later on, this diflerence became clear, proprietorship of 
material and immaterial things was considered to be of the same 
nature since it was thought that the immaterial thing could not 
be separated from the material thing in which it was contained 
(i. e. the paper of the. book, the canvas of the painting). 
And so either the ius naturae or the ius gentium, in which the 
proprietorship of material things is founded was looked upon as 
the basis of the right of the author to his production. 
According to modern authors on copyright these theories are 
wrong. In the realm of ius naturae and ius gentium only those 
conceptions find their basis which are common to all individuals 
and to all nations. Neither Greece, nor Rome, nor the Middle 
Ages, nor even the 16th and 17th centuries acknowledged copyright. 
Howevei, one might say, neither Greece, nor Rome, nor even 
the early Middle Ages knew the art of printiüg and therefore they 
did not need copyright. 
This is quite true, but it is not to the point as, put in this way, 
one thinks of a publishing right and not of copyright in the modem 
sense of the word. Of course, as soon as printing was invented, 
the printers and publishers had quite new interests which they 
wanted to protect and if the publisher happened to be the author 
himself the protection he needed went more in the direction of 
modern copyright than if he were nothing but a printer or publisher.) 
The protection of authors in the modem-sense of the word, — i. e. the 
protection of the author's pecuniary interests and reputation —, 
was never felt as a necessity in Greece or Rome or in the Middle 
Ages. As we have seen, the authors in those times did not feel that 
they had any right to protection of the work they produced. They 
allowed them to be copied freely, to be altered at the free will of 
anybody, even to be published under the name of somebody else who 
had had nothing to do with the creation of their work. Nor was it 
felt that works of literature should be protected in countries other 
than the mother-country of the author. 
For these reasons the theory that copyright is something belong-
ing to the ius naturae or the ius gentium (as e.g. proprietorship of 
material things) is rejected *). 
C o p y r i g h t i u s s u i g e n e r i s . 
In modern literature it is generally acknowledged that copyright 
is a ius sui generis, with two separate aspects, a pecuniary one and a 
personal one. 
1) cf. Olagnier, o. c, part 1, pp. 24 ssqq. 
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The pecuniary side has been defined very well by Olagnier )^ as 
follows: 
"Le droit pecuniaire est le droit de I'auteur d'une C3euvre intellec-
tuelle de retirer des emoluments de son exploitation, soit qu'U la 
gère lui-même, soit qu'il en concede la gestion a autrui." 
The personal side of copyright includes : 
a) the right to publish or to prohibit the publication of one's 
own work ; 
b) the right to prevent alteration or mutilation of one's own work; 
c) the right to give one's name to one's own work and to prevent 
the work being published under somebody else's name ; 
d) the right to change one's own work and to withdraw it from 
the public after its pubhcation ^). 
Literature knows three types of copyright acts : 
a) the individualistic type, which puts stress on the protection of 
the author (the French type) ; 
b) the collective type, which brings the interests of the nation as 
a whole to the foreground (the Russian type) ; 
c) the duahstic type, which tries to find a combination of the 
interests of both author and pubhc (the Germano-itaUan type). 
As we have seen proprietorship pure and simple cannot be the 
justification for the existence of copyright. 
What is then the justification ? 
J u s t i f i c a t i o n o f c o p y r i g h t . 
The modem conception of copyright has created two diflFerent 
schools of thought: 
--^Kohier and his followers know a copyright which consists of dual-
rights : i.e. the right of the author to an immaterial thing which must 
give him the economical profit resulting from his work and the purely 
personal right of the author to protection of his creative genius. 
-R Picard, however, only knows one right with two functions, a 
patrimonial one and a personal one. 
But both schools come to the conclusion that the justification of 
copyright does not only lie in a right to a reward for the author's 
works (which neglects the personal side of copyright), nor only in the 
1) O.c , part 1, p . 48. 
)^ Cf. Olagnier, o. c , part 1, pp. 52, 53 ; cf. also his definition on page 23 of 
part 2 :« La creation de toute CEuvre intellectuelle confère a son auteur, sur cette 
creation, un droit reel, sui generis, attaché a sa personne, inalienable, comportant 
le droit moral d'en faire, notamment, respecter I'integrite, et le droit pecuniaire, 
de tirer profit de son exploitation, sous quelque forme que ce soit, conformément 
aux regies posées par la loi.» 
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fact that this work is a part of the author's creative genius (which 
neglects the pecuniary side of copyright), but in the creative character 
of the author's work (which acknowledges both droit patrimonial and 
droit moral) *) ^). 
L i m i t a t i o n o f c o p y r i g h t . 
As regards the "oeuvres littérarres et artistiques" *) protection is 
not granted without any limitation. 
The works are given free after a certain number of years ; 
the number differs according to what is laid down in each 
country's Copyright Act. Then the works fall in the "domaine 
pubhc". 
The limitation of copyright as far as time is concerned finds its 
justification in the interests of the public *). 
Before the works fall in the "domaine public" the works may 
not be used without the special permission of the author in a commer-
cial way (publishing, reproducing, etc.). However, the works may be 
used privately as much as one likes without permission or without 
paying a royalty to the author. 
One may ask whether, if one buys a book, one does not pay indi-
rectly a royalty to the author which royalty is merged in the price of 
the book ? 
In whatever way one may look upon this question from an econom-
ical point of view, it is a fact, that, seen from the legal side of copy-
right law, the private user of a book is free from paying a separate 
royalty apart from the price of the book. On the one hand, a basis 
cannot be found on which an obligation of the private user to pay a 
royalty to the author could be founded and on the other hand public 
' ) Cf. Jaccottet, Le droit d'auteur et les emissions radiophoniques, 1935, pp. 18 
ssqq, and his definition of copyright on p. 24 : « Le droit d'auteur est un droit 
absolu sur un bien immatériel — I'oeuvre intellectuelle — qui assure a son titu-
laire — I'auteur créateur de I'oeuvre — la faculté exclusive de communiquer son 
oeuvre au public ; ce droit lui permettra : 1. par son cóté patrimonial, de retirer 
tout le benefice que peut lui procurer I'exploitation économique de ce bien imma. 
tériel par la publication; 2. par son cóté moral, de protéger sa personnalité exprimée 
dans I'oeuvre et mise en danger par la publication. 
^) The first modern Copyright Act is the famous French Act of 1791, followed 
by the Act of 1793, called by Raestad :« une espèce de Magna Charta des auteurs 
littéraires et artistiques » (Raestad, La Convention de Berne, 1931, p . 14). 
^) Cf. Convention of Berne, art. 2. 
'') Cf. Joseph Kohier, Handbuch des deutschen Patentrechts, 1900, p . 61 : 
« Auch ein Autorwerk, das eiu Paar Jahrzehnte überdauert, grabt sich so tief in die 
Allgemeinheit ein, daB es zum Elemente der Gesamtkultur wird.» 
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interest seems to forbid such an obligation being imposed upon t h e 
pr iva te user ^). 
B . P a t e n t R i g h t . 
P a t e n t right is still younger t h a n copyright . Ancient law and the 
law of the Middle Ages practically did no t know any difficulties wi th 
regard to the protection of the inventor . The guild system au tomat -
ically solved the problems : as a m a t t e r of course any invention 
which was made , fell to the guUd to which the inventor belonged. 
P r i v i l e g e s . 
W h e n the guilds dwindled away the same th ing happened with 
invent ions as with works of l i tera ture a n d ar t : t h e earliest protect ion 
to the inventor was given in t h e form of privileges ^). 
The his tory of m o d e m pa ten t law begins with an English Act of 
the year 1623 : 21 J a c . I , c. 3. This act lays down t h a t the Govern-
men t m a y give pa ten t rights bu t t h a t i t m a y not create monopolies. 
Kohier calls this law "die Magna Charta des Erfinderrechts 
einerseits, der Verkehrsfreiheit andererseits ^). 
In 1852 the P a t e n t Law Amendmen t Act created t h e modern 
sys tem of British pa t en t protect ion. 
I n Germany t h e first signs of modern pa t en t law are to be found 
in the privileges of the early 19th century . During the 19th cen tu ry 
in several German States separate rules and regulations were created 
regard ing pa ten t protect ion. And in the year 1877 the Reichstag 
accepted the German P a t e n t Act . 
Practical ly the same th ing happened in other S ta tes : first a system 
of privileges was used for all sorts of protect ion, bu t as industries 
grew in importance, the nat ions no longer contented themselves with 
t h e existing systems, which were generally used for all sorts of pro-
tect ion, b u t a pa ten t act sui generis came into being practically 
everywhere. 
') Cf. Dr. Vinding Kruse's draft bill concerning the right of property in intel-
lectual works, in G.E., Band 1, p. 367. § 10 of this draft bill reads as follows : "Pri-
vate and public libraries are entitled to lend and to let books on hire . . . . under 
the following conditions, viz : 
a) That for every year they compile a list of all persons who have borrowed 
or hired books during that year. 
b) T h a t . . . . they pay to the Culture Fund a certain sum for the past year, 
that is to say Kr. 5.— for each person whose name appears on the list, etc." 
)^ Cf. Kohier, o. c , pp. 16 ssqq. 
") O. c , p. 19. . . 
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P r o p r i e t o r s h i p . 
As wi th copyright , t he justification of pa t en t r ight has been the 
proprietorship of the invent ion. Here too one ta lked of industr ial 
p roper ty or of incorporeal proper ty . In the French Act of 1791 
it was laid down ^ " T o u t e découverte ou nouvelle invent ion est la 
propriété de son a u t e u r . " In our opinion this is not correct. 
P roper ty right is a special l ight with special characteristics b u t pa t en t 
r ight is a special r ight with characteristics which differ from those of 
t h e r ights of proper ty . We only refer to the difference in the manner 
in which proper ty in mater ia l th ings on the one hand and in 
immater ia l things on t h e other hand is founded and protected. 
Rights such as copyright , pa ten t right, right in t rade marks , etc . 
are collectively referred to as incorporeal r ights. (Immaterialgii ter-
rechte.) ^). 
P a t e n t r i g h t i u s s u i g e n e r i s . 
All modern writers acknowledge the fact t h a t pa t en t r ight has 
i ts own characterist ics, and t h a t it is a ius sui generis. 
J u s t i f i c a t i o n o f p a t e n t r i g h t . 
There are two categories of justification for the right of the inven-
tor t o protect his invent ions. First ly the justification of the needs 
of the pubhc , and secondly the obvious fairness t h a t the inventor 
should enjoy a reward for the work which he has done. 
The first category raises the question wha t protection — wi thout 
doing damage to the public — ought to be giVen to the inventors in 
order t h a t as m a n y inventions as possible are made . 
The other justification is, as we said, the element of reward for 
t h e work of the inventor . 
In bo th categories there is an element of t r u th , bu t it is only in 
the combinat ion of the two t h a t the solution of the problem is to be 
found ^). 
As E d u a r d Pietzcker pu ts it : "d ie ganze Quintessenz des Pa ten t -
rechts besteht darin, das MaB der subjektiven Rechte der Erfinder 
gegen die Interessen der Allgemeinheit abzuwagen ^ ) . " 
)^ Cf. Joseph Kohier, o. c , p. 55 : Das Recht des Erfinders an der Erfindung 
ist ein Immaterialgüterrecht, d. h. ein Recht an einem nicht körperlichen Gentifi-
gute der Menschheit, und dieses Recht geht dahin, daC der Berechtigte allein die 
Befugnis hat, dieses GenuBgut nach gewissen Richtungen hin zu benutzen und zu ,. 
verwerten. 
") Cf. Joseph Kohier, o. c , p. 53. 
») Patentgesetz, 1929, p.36. 
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The fact that the inventor has created something new, which is 
of importance to the public and which on the other hand should give 
him the opportunity to reap the fruits of what he has done, is the 
element which justifies the existence of special protection for the in-
ventor. The protection is given in such a way only that the interests 
of the public are safeguarded as well as those of the inventor. 
L i m i t a t i o n o f p a t e n t r i g h t . 
As regards the inventions protection is not granted without any 
limitation. The Patent Right Acts in the different countries give 
the free use of inventions for all purposes after the lapse of a certain 
number of years during which the patentee has a monopoly right. 
"Die Gesetzgebung schafft das Recht als ein zeitiges, weil es seiner 
Natur nach die Zeithchkeit postuUert i) ." 
From a theoretical point of view patent right could very well be 
given for ever. 
The reason why this should not be done is "die soziale UnzutrSg-
hchkeit einer ewigen Gestaltung des Rechts. Gerade die sozialen 
Verhaltnisse und das Bedürfnis, sic in angemessener Weise zu gestal-
ten, sind die Grundlagen des Rechts *)." 
We ask again, just as we did with respect to copyright, whether 
the private use of inventions is free. If one buys a radio valve does 
one not pay indirectly a royalty to the inventor, which royalty is 
merged in the price of the radio valve ? Perhaps this appears to be so. 
from an economical point of view. 
On the same grounds as with respect to copyright we must answer, 
that in many countries the private use of patent right, legally speak-
ing, is free ' ) . 
From a moral point of view we cannot find any justification for a 
payment of royalties to inventors by private users. On the contrary,. 
pubhc interest seems to forbid such compulsory payment *). 
C. P u b l i c a n d i n d i v i d u a l i n t e r e s t i n c o p y r i g h t 
a n d p a t e n t r i g h t . 
We hve in a highly technical world. The development of tech-
nique is the source of many new problems, but on the other hand it 
may clarify many aspects of life that have previously been obscure, 
1) Kohier, o .c , p . 59. 
^) Ibidem. 
' ) This is not so in Great Britain. For instance many owners of radio receivers 
have been sued for infringement although receivers were for private use. 
*) A few years ago the public in Great Britain actually paid the royalties on 
¥adio receivers as a separate item. 
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When arguments have been brought forward to defend the just 
cause of copyright and patent right, the interests of the pubhc have 
always been taken into consideration. Care will have to be taken, 
that these interests of the pubhc are not forgotten. After aU, the 
Umitation in time of copyright to a certain number of decennia after 
an author's death and the limitation in time of patent right to a 
certain term of years seem to be rather an arbitrary proceeding. I t is 
felt, however, that the public has some sort of right to what the author 
has produced and to what the inventor has worked out. I t is true 
that one cannot/orce anybody to pubhsh verses or to exhibit a paint-
ing or to make known an invention. But once a work of art or an 
invention has been pubhshed, the public has some sort of right to it. 
This becomes clearer when we think, for instance, of the right to 
quote from a book which one has bought. 
The Germans make a point of special study of the relation between 
"das Recht der Allgemeinheit" on the one hand and of "das Recht 
des Einzelnen" on the other hand. In the Archiv fur Funkrecht ^) 
Karl-Heinz Hille tries to find a basis for a right of the public in copy-
right in Art. 153, H I of the Reichsverfassung : "Eigentum verpflich-
tet. Sein Gebrauch soil zugleich Dienst sein für das Gemeine Beste." 
Hille quotes Dr. Willy Hoffmann, who says : )^ )^ 
"Das Recht der Allgemeinheit ist die immanente Begrenzung des 
Rechts des Urhebers, das seine Beschrankung dort findet, wo die 
Grenzscheide hegt zwischen den Interessen des Schöpfers als Indivi-
duum und den Interessen der Allgemeinheit an der Schöpfung." 
The question of the interests of the public as compared with the 
interests of the author and the inventor may lead the way to a solution 
of the question : where Ue the hmits of copyright and patent right ? 
D. J u s t i f i c a t i o n o f c r e a t i o n o f n e w i n c o r p o -
r e a l r i g h t s . 
If we once more go back to history we see that the privilege system 
protected printers, publishers and manufacturers. Afterwards the 
idea grew that this was not quite just and that the unprotected 
authors and inventors deserved a better fate ; then protection was 
given to the authors and to the inventors. 
Henceforth the publishers, printers, booksellers and manufac-
turers had to help themselves ; they had to make contracts with 
the authors or had to try to get a licence from the patent holders. 
1) A.F., Sonderheft 1, p. 3. 
2) A. F., 1929, p. 248. 
=) Cf. Wertheimer in G.E., Band 2, pp. 13 ssqq; W. Hoffmann, A.F., 1933, ^ 
pp. 305 ssqq. 
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But why, after all, were laws made from which publishers and 
printers and manufacturers and later on authors, painters and 
inventors could profit and yet, until recently, no laws were created 
to protect the achievements of singers, pianists and the Uke ? 
Are not Enrico Caruso and Frederic Lamond in their particular 
art just as great as Schubert and Beethoven, whose works they inter-
pret in their own inimitable way ? They too, it seems, have a right 
to claim some protection if they need it. 
There must be a reason why authors and inventors enjoy protec-
tion but not the performing artists. At least this is the position in 
most countries and in those countries where they are protected the 
protection is only of recent date. 
The reason is, it seems to us, that the first group of intellectual 
workers need the help of the law in order to be able to exist and to 
produce their works and that at the same time the public, die Allge-
meinheit, would be left without many works of literature and of 
technique if author and publisher, inventor and manufacturer had 
not behind them the support of the law. The performing artists 
had no such protection until very recently. 
The work of the performing artists is not generally of a permanent 
nature and it was not until recently, that gramophone discs could 
give their work a more or less permanent character. And now all 
over the world there is a demand for the protection of the performing 
artists in a form analogous to copyright or patent right. In some 
countries such a form of protection has already been created. 
History has proved, that authors and pubUshers, inventors and 
manufacturers cannot pubhsh their works and develop new manufac-
turing methods and machinery without the help of the law. But 
since gramophone records can now be made, it seems that protection 
is needed for the recording artist and no doubt in most countries such 
protection will soon be granted to them. This necessity arises not 
only in the interest of the artists, but also in the interest of the pubhc 
which must be protected against the artists refusing to perform. 
Such artists under present conditions clearly appear to require pro-
tection also in order to be safe against mutilation of their work. 
The introduction of a new incorporeal right is justified, when, 
without such a right, the development of the possibilities which the 
Creator has provided in this world would be impossible or at least 
badly hampered. Without copyright there certainly would not have 
been question of the development of hterature which there has been 
since the 15th century ; without patent right many inventions would 
not have been made or at least would not have been put into practice. 
There are innumerable possibihties and forces in this world and they 
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have been given and created in order that the human race should 
enjoy everything which can make human life fuller and richer in the 
deeper sense of the word. 
The creation of incorporeal rights seems to us to be justified when 
without them the full development of the powers and possibilities 
which lie in this world is not ensured. 
Such is the position with regard to the creative works of authors, 
sculptors, painters and inventors ^). 
This creative element no doubt brings considerable benefits to 
the world as a whole. It brings new values within the reach of the 
public and this creative force should be protected and has been 
protected in practically every country of the world. This does not 
imply that no other criteria could lead to the same conclusion that, 
since the development of powers and possibihties which lie in this 
world is of the utmost importance, protection should be granted. 
If, however, work is done with a creative element, adding new benefits I 
to the world, which work either cannot be done at all or cannot be 
done as well without protection by the law, then this is a good reason 
why such work ought to be protected. 
We shall now investigate whether the work of the broadcaster is 
an element in the development of the powers and possibilities of this 
world and if so, whether such work needs protection by the law. If 
so, how is this protection granted de lege lata and if it is not granted 
under the existing laws, what sort of protection should then be created 
for the work of the broadcasters ? 
') Cf. Janko Suman, G.E., Band I, pp. 129, ssqq; Willy Hoffmaim, quoted by 
Suman, ibidem, p. 133. 
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CHAPTER 2 
GENERAL JUSTIFICATON OF THE BROADCASTER'S 
CLAIM TO PROTECTION OF HIS BROADCASTS 
In the foregoing chapter we came to the conclusion, that, if the 
work of the broadcaster is of such a nature that it is a factor in human 
Ufe which plays a part in the development of its benefits, this work 
would deserve to be protected against influences which might hamper 
its free expansion. 
In this chapter we shall investigate whether the work of the 
broadcaster is such a factor. 
D e f i n i t i o n o f " b r o a d c a s t e r " a n d " b r o a d c a s t" . 
First of all we must ask : what is a broadcaster ? According to 
the definition, given by the fifth Congres Juridique International 
de la Radioélectricité i) a broadcaster is "toute personne physique 
ou morale qui émet des programmes radiophoniques ou radiovi-
suelles". 
What is a broadcast ? The same congress has given the following 
definition : "Transmission unilaterale de sons ou d'images a I'usage 
du public effectuée a I'aide d'instaUations radioélectriques spéciales, 
destinées a remission et a la reception d'ondes électro-magnétiques" ^). 
Broadcasts do not include point-to-point radiocommunications ; 
these are not for the use of the pubUc but for the use of one recep-
tionist only. 
Broadcasts do not include announcements of a business character 
if they are not for the use of the pubUc, but only for the use of a 
limited group of persons. 
The general definition of broadcasts does not include messages 
such as s.o.s. signals or warning signals to ships and such like ; these 
messages are not for the use of the public but only for the use of 
one or more receptionists or groups of Usteners. 
' ) Fifth congress, p . 134. 
2) Ibidem, p . 134; cf. p . 38. 
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T h e a c h i e v e m e n t o f t h e b r o a d c a s t e r . 
When the broadcaster broadcasts what does he achieve ? 
In a broadcast three elements play a p a r t : 
1. the broadcasting station ; • 
2. the studio ; 
3. the commercial activity of the broadcaster i). 
The broadcast takes place in a station which has to be built and 
maintained. The broadcasting equipment is becoming more and more 
complicated and expensive. 
The studio has to be furnished and equipped with the most 
modern installation and instruments; a rather extensive staff has 
to be employed. 
The broadcaster has to pay an honorarium and copyright royal-
ties to the performing artists. 
The quality of the broadcasts depends on the amount of these 
expenses ; the more the expenses amount to, the greater the value 
of the broadcasts may be. 
The broadcaster then builds up the programmes for his broad-
casts. He has to arrange them in the most suitable way ; he has to 
see, that the technical quality of the broadcasts is of a high standard ; 
he has to take care that the cultural side of radio broadcasting is 
satisfied as well as possible. 
I t seems to us, that in the achievement of the broadcaster there 
is a definite creative element ^). 
C r e a t i v e e l e m e n t i n b r o a d c a s t s . 
Just as the author of a book uses words and the painter uses 
paint and canvas in order to create something new, so the broad-
caster uses a transmitting station, a studio and the abilities of per-
forming artists, etc., in order to create something new and to 
enable him to broadcast a new programme every day ' ) . 
1) Cf. Homburg, R. I., 1932, p . 313 ; Paul de la Pradelle, ibidem, pp. 120 ssqq; 
Jalaguier, La situation juridique de l'auditeur radiophonique, p . 222. 
2) Cf. Caldwell, J .R.L. , I I , p . 480 : "The planning of and the selection of mate-
rial for programmes both as separate units and as part of a daily and weekly sche-
dule, constitute a creative work of a professional character, requiring peculiar train-
ing and ability, and analogous to the exercise of the creative faculty involved in. 
copyrightable adaptations and arrangements. Even in the case where the broad-
caster's contribution consists only in bringing to hi.'* audience a performance or des-
cription of an event taking place locally or at a great distance, just as much (or 
as little) creative effort is involved as is exhibited in the ease of photographs to which 
our copyright law gives protection." 
3) Cf. Tabouis, R.I., 1924, p . 44 and R.I., 1927—1928, p. 102 ; Saudemont, 
La radiophonie et le droit, p. 201 ; Homburg, R.I., 1935, p . 271 and R.I., 1937, 
p . 194; Caldwell, R.I., 1932, pp. 185, ssqq; Dencker, A.F., Sonderheft 5, p . 9 ; 
Magnus, ibidem, p. 30 ; BoUecker, Droit privé de la radiodiffusion, p . 154; Sténuit, 
R.I. , 1935, pp. 156, 157; Buser, Radiorecht, p . 216. 
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The creative element of the broadcaster's work does not so much 
lie in the broadcast of every item of the programme separately, nor 
even in a group of important items of the programme, but in the 
totality of the broadcasts, taken over a period of considerable length. 
I t is just the same with works of literature and art. One sentence 
in a book may be more important than another, one detail in a 
painting may be more artistic than another, still, it is the totaUty 
of the book arid of the painting which represents the creative element 
in the work. 
So it is with the achievements of the broadcaster : one part of 
the programme wül certainly be much more attractive to the multi-
tude and of much greater importance to the majority of listeners 
than other parts. But what really is the creative value of the broad-
caster's achievements can only be realized when it has been possible 
to make a survey of them over a relatively long period. Then it 
will be possible to ascertain whether the radio reception from a 
certain station has become of importance and of influence in the Ufe 
of the Usteners and which they would not wish to do without in the 
future. 
In our opinion considerable influence is reaUy being exercised 
on the Usteners by radio broadcasts. A radio receiver is not an object 
of luxury any more, it is a necessity ^) in the life of millions of people. 
What is the value of radio broadcasting for the propagation 
of Christianity, poUtics and propaganda, for the education of young 
and old, for the development of musical, artistic and scientific 
talent etc. ? Radio broadcasting is far too young yet to allow us to 
make even a guess at the answer to such questions. 
From the above we hope we have made it clear that the enormous 
influence which radio broadcasting has on the world cannot be 
achieved without the creative ability of broadcasters who provide 
the public with well balanced programmes of good quahty. 
T h e b r o a d c a s t r e p r e s e n.t s a v a 1 u e. 
The broadcast represents a value to the broadcaster. He has 
probably had to spend a considerable amount of money in producing 
the broadcast, as we have seen. He has had to give his fuU energy 
in order to do the creative work of broadcasting. 
The broadcast can be used by others for private and for commer-
cial purposes. , ., ' . " 
') Cf. A.F., 1934, p. 29 : Unpfandbarkeit von Radiogerat. Nach der jetzigen 
Rechtsauffassung ist ein RundfunkgerSt ein Stuck des persönlichen Bedarfs jedes 
Volksgenossen. 
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Since the broadcast is something which has been created by the 
broadcaster and which can be used by others it represents a value 
to the broadcaster. The broadcast can lose its value when it is 
mutilated. 
We cannot see any objection against acknowledging that the 
broadcast is, speaking in a legal manner, a res. If it is a res it cer-
tainly is a res inteUectualis of a character analogous to the other 
res inteUectuales, such as a work of art or literature or an invention. 
In the fact that the broadcaster produces something with a 
creative element which represents a res inteUectualis, we see the 
justification of his right to ptotection of his work, when he needs it. 
Whether this general principle may be appUed in connection 
with aU kinds of use of the broadcasts will be investigated in the 
next two chapters. 
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CHAPTER 3 
PRIVATE USE OF A BROADCAST 
In chapter 2 we came to the conclusion that when the broadcaster 
needs protection of his broadcasts, his claim to such protection is 
fully justified. 
The question we have to answer now is, whether the broadcaster 
may claim such protection as regards aU kinds of use of his broadcasts. 
Reception of broadcasts can take place in two different ways : 
a) for private use ; 
b) for commercial use. 
In this chapter we shaU deal with the question whether the broad-
caster may claim protection against the private use of his broadcasts. 
By private use of a broadcast we understand a use with no other 
purpose than the direct advantage of the listener obtained from the 
reception of a radio broadcast. This advantage may be of various 
types, according to the nature of the broadcast. When a piece of 
music is broadcast, the listener may receive musical enjoyment; 
when a lecture is broadcast, the listener may receive education ; when 
a quotation of the Stock Exchange is broadcast, the listener receives 
financial knowledge ; when a reUgious service is broadcast the listener 
may receive religious edification. 
AU the time the Ustener may receive something for his direct 
private use. 
P r i v a t e u s e i n c o p y r i g h t l a w a n d i n p a t e n t 
r i g h t l a w . 
We may call to mind, that in chapter 1 we found that the private 
use of works of art and literature and the private use of patented 
products may take place without paying anything to those who have 
a copyright or patent right on them. 
Before private use of works of art and literature and of patented 
products can take place, the authors and inventors have had a chance 
to receive payment for their achievements ; the pubUshers and manu-
facturers had to pay them. 
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D i f f e r e n t s i t u a t i o n a s r e g a r d s b r o a d c a s t s . 
The situation is different as regards the broadcasters. The private 
users generaUy receive the broadcasts directly from the broadcaster 
before he has had a chance to receive any payment from any link 
between him and the private user. In some cases there is a link such 
as a relay station, and we shaU consider these (jases later when we 
speak about the commercial use of broadcasts. There are only a few 
countries in which the relay station exists. France, for instance, does 
not know them at aU, and consequently relays seldom, take place there. 
In niany countries in which such Unks are missing private use is, 
practicaUy speaking, the only use which is made of broadcasts. 
I t is clear, however, that the expeijses of the broadcaster have to 
be paid. 
As we have seen in chapter 2 the broadcaster, generally speaking, 
has a right to protection of his broadcasts. Should this right be of 
such a nature, that the private user of broadcasts may be forced to 
pay for such use ? 
If not, how does the broadcaster then raise the funds which will 
enable him to carry on with his broadcasting ? 
P r i v a t e u s e o f b r o a d c a s t s s h o u l d b e f r e e . 
We are of the opinion that the private use of the broadcast should 
be left free, since the broadcaster does not need protection against 
private use i). 
In our opinion there is not such a need since practice shows that 
the organisation of radio broadcasting can be made in such a manner 
that the broadcasters can manage without the protection against 
private use of the broadcasts even in such countries where the private 
use is actuaUy free, such as the Netherlands. 
C a n a r a d i o l a x f o r m t h e l e g a l b a s i s o f f r e e 
r e c e p t i o n ? 
Before we look at the actual situation in the various countries we 
should make the following remarks. 
1) Sometimes the following argument has been used to prove that the listener 
who uses the broadcast for private purposes should be free. A comparison is made 
between the private user of a broadcast and somebody who passes a window and 
hears music from the room. This comparison does not only have the same fault 
as practically all comparisons : omnis comparatio claudicat, but this comparison 
does not seem to have any legs at all to stand on. First of all the broadcaster 
broadcasts in order to be listened to by everybody, whereas the pianoplayer in his 
room does not have this intention at a l l ; secondly the radiolistener listens inten-
tionally to which purpose he has put his radio set on, whereas the passer-by merely 
cannot help listening ; he cannot be expected to cover his ears in order not to hear 
the music. I n our opinion this argument is erroneous and cannot be upheld. 
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Since the Government has always the right to levy taxes in general 
in order to cover Government expenses, there can never be made any 
legal objection against the Government of any country creating a 
tax on radio reception for private use if such objection is based on the 
ground that such private reception should be free since there is no 
justification for a right of the hroadcastpr to protection against private 
use of his broadcasts. 
We mention this in order to make it quite clear that, if we find 
in a certain country that a radio tax exists, we shaU not make the 
mistake of drawing the conclusion from such a state of affairs, that 
such a tax is the legal basis for freedom from payment to the broad-
caster. 
A radio tax has nothing to do with protection of the broadcaster; 
on the contrary, we should not forget that the introduction of a 
taxation on radio undoubtedly brings harm to broadcasting. Many 
listeners would not freely contribute so much to the broadcasters as 
they are doing from the moment they have to pay a radio tax to the 
Government ^). 
We wish to make it clear that the question whether or not a 
radio tax should be levied has nothing whatsoever to do with the 
protection of broadcasters against private use of the broadcast. The 
yields of the tax would go into the Treasury and might be spent on 
any object at the Government's discretion. 
T a x a n d " r e t r i b u t i o n " . 
Further we may mention first with a few words the difference 
between a tax and a "retribution". 
The money collected on account of a tax goes into the Treasury 
and may be spent on any subject the Government decides ; it simply 
serves to strengthen the general financial position of the Government. 
The money coUected on account of a "retribution" is nothing but 
a payment to the Government for services which the Government is 
rendering to a Umited group of persons for a specific purpose ^). 
S i t u a t i o n i n p r a c t i c e . 
Let us now look at the actual situation in practice. 
In order to get a clear idea of the situation in practice as regards 
the protection of the broadcaster against private use of the broad-
)^ Cf. Jalaguier, o. c , p . 22; BoUecker, o .c , pp. 156 ssqq ; Neugebauer, Fern-
melderecht, p. 737 ; Bürgin, A.F., 1929, pp. 157 ssqq; Grutzner, Ordening van 
den omroep in Europa, p . 394. 
*) This distinction is not made in every country. We have borrowed the 
word "retribution" from the Netherlands and from the French laws. 
22 
casts, we may distinguish three systems of organisation of radio 
broadcasting. •. 
T h r e e s y s t e m s of o r g a n i s a t i o n of b r o a d c a s t i n g . 
a) Government monopoly ; . 
b) private enterprise ; 
c) combination of a) and b) i). 
When the Government has a monopoly, the Government alone 
organizes the radio broadcasting ; not only its technical side but also 
the use of the technical apparatus (e.g. Germany, Russia, Denmark). 
In the system of private enterprise the Government does not inter-
fere, either regarding the technical side or in the use of the technical 
apparatus ; it leaves both, the technique and its use to others (e.g. 
Great Britain semi-private, the Netherlands, Belgium). 
The third system is that in which the Government organizes the 
technical side of broadcasting but leaves the use of the technical 
apparatus to others (e.g. France, Switzerland). 
If we now look at the three systems of organisation of radio broad-
casting, we do so with the purpose of investigating whether a "retri-
bution", levied on the private users of broadcasts, is or can be a form 
of protection of the broadcaster. 
A d a. G o v e r n m e n t m o n o p o l y . 
Grutzner )^ is of the opinion that it is impossible to do without a 
"retribution" in a system of Government monopoly. The Govern-
ment must have a financial basis for the service of radio broadcasting. 
We do not see, however, why the Government, if it so desires, 
cannot pay the money it needs for its radio broadcasting service out 
of the general revenue. The Government has other services which 
are-of a cultural nature and it does not levy a "retribution" for each 
one of them. We are of the opinion that as regards radio broadcasting 
the Government ought not to levy a "retribution". If it is true that 
radio broadcasting is a subject of general interest to the public and 
if a Government chooses the system of Government monopoly, then 
in our view the Government is not right in choosing the system of 
"retribution" but should meet the expenses of this service out of the 
general revenues as the Government is doing with other services of 
general interest. The Government, to put it in a different way, 
being the broadcaster, can, but in our opinion ought not to protect 
itself against the private use of its broadcasts, since the necessary 
') Cf. Grutzner, o. c, pp. 4 and 8, and the literature quoted there; Gerbrandy, 
Het vraagstuk van den Radio-omroep, p. 35. 
2) Cf. o. c , p . 398. 
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justification is lacking. Perhaps a "retribution" is justifiable as 
regards an anti-interference service ; such a service reaUy stands apart 
from broadcasting since the interference is not caused by the broad-
caster but by third parties. 
A d b . P r i v a t e e n t e r p r i s e . 
In those countries in which radio broadcasting is left to private 
enterprise the question of levying a direct "retribution" from private 
users to the Government can only arise in so far as the Government 
renders some services such as an anti-interference service on which 
subject we need not repeat what we have already said ad a. 
For the rest there cannot be a question of a "retribution" since the 
Government does not render a service. 
But how, if under such a system the necessary money does not 
come in from the private users ? Should the Government then levy 
a "retribution" in favour of the private broadcasting companies ? 
In our opinion that would not be proper since the Government itself 
in such a case does not render any services to the pubUc. The only 
possibUities would be levying a tax from the private users or granting 
a subsidy to ' the broadcasting companies. The first solution would 
not be right in our opinion on the ground that as a rule the Govern-
ment pays for aU objects of general interest out of general revenue. 
We would much prefer the granting of a subsidy. 
Our conclusion must be that under a system of private enterprise 
the Government ought not to protect the broadcaster against the 
private use of broadcasts which in any event it can only partiaUy do. 
A d c. M i x e d s y s t e m . 
The mixed system does not offer any new difiiculties after what 
we discussed ad a and ad b . 
S c h w a r z h ö r e r . 
Perhaps the objection wiU be made that if our point of view is 
correct it leaves a rather awkward question unsolved viz. the one of 
the "Schwarzhörer". 
One can look upon this question from two different angles : 
A Ustener may say : I am very thankful that aU these broadcasts 
are offered to me and I think it is only just that I pay something to 
the organisers of the broadcasts who have such a lot of expenses and 
who do such good work, not only for myself but also for the general 
benefit of the nation or of a considerable part of the nation. 
But there may be another listener who looks upon the situation 
from quite a different point of view, who says : I have not asked for 
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broadcasts, but since there is radio broadcasting I wiU make use of it. 
I do not feel obliged to contribute to the organizers of broadcasts — 
if they want to stop to-morrow, I shall feel sorry, just as I should feel 
sorry if the parks of the town were closed or if the touring clubs should 
take away their sign-posts. 
I t is very easy to call such a man a "Schwarzhörer" but then life 
is fuU of people who do not fulfil their duty ; does everyone have the 
duty to contribute to touring clubs who put up sign-posts and does 
one do something immoral if one looks at a sign-post without first 
having paid a subscription ? 
There are innumerable interests in life which have to be taken 
care of by private enterprise, but it certainly is not everyone's duty 
to participate in the care of all those interests. Everyone should 
do his bit, the richer people more than the poorer and everyone should 
choose a number of interests which for some reason or other affect 
his interests and for which he feels himself more or less responsible 
to support 1). 
When this course is foUowed practice shows that, for instance, 
in a country like the Netherlands private enterprise can coUect 
more than enough money for the broadcasts. 
The system of private enterprise is, in our opinion, the most prefe-
rable, since the Government should be left as long as possible out of 
the whole of economic Ufe. That it is possible is shown by the example 
of the Netherlands where such a system flourishes without any 
subsidy from the Government. 
Even the system of private enterprise can do without protection 
against private use. That its main objective is to see the number of 
private users becomes as high as possible, strongly supports this. 
C o n c l u s i o n . 
Our conclusion is that neither under a system of Government 
mionopoly, nor under a system of private enterprise, nor under a 
mixed system, is there any need for the protection of the broadcaster 
against private use. 
So far we have gone into the question of private use of the broad-
cast from a national point of view only. 
1) Cf. Sténuit, La Radiophonie et le droit international public, p . 17, who, 
in our opinion, goes too far in stating : "au droit de l'émetteur sur remis-
sion, produit de son travail, et au droit de l 'émetteur d'exiger la juste retribution 
de son travail, correspond, pour les récepteurs, I'obligation, de payer une retribution 
aux émetteurs." 
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I n t e r n a t i o n a l p o i n t o f v i e w . 
Is there any basis to be found for the justification of a protection 
for the broadcaster against private use of his broadcast in a foreign 
country ? 
It is a fact of course that the broadcaster as a general rule does 
not broadcast for the benefit of foreigners, although we must admit 
that broadcasting speciaUy for foreign countries is increasing day 
by day. 
Short wave broadcasts play an increasingly important part in 
this respect. 
However, we cannot discover any reason why the private use of 
broadcasts by foreigners should not be left free. 
S p o n s o r e d p r o g r a m m e s . 
To conclude, one word may be said about the system in the United 
States of America. 
This country knows a system of free private use. Until quite 
recently practicaUy aU the expenses of the broadcasters were met by 
a system of sponsored programmes. The broadcasters lease a great 
part of their programme time to those, who offer a programme to the 
pubhc under condition that they are allowed to advertise to the 
Usteners during their sponsorship of the programme. 
In order to give some idea of the enormous amounts of money 
which the three American chain-broadcasters (the National Broad-
casting Company, the Columbia Broadcasting System and the Mutual 
Broadcasting System) received in the year 1937 from the adver-
tising agencies, we mention the following figures : 
Blacket-Sample-Hummert $ 7.256.744 
Lord & Thomas „ 5.282.329 
J . Walter Thompson „ 5.047.661 
Benton & Bowles „ 3.627.148 
Young & Rubican . „ 3.484.332 
Ruthrauff & Ryan „ 3.450.016 
Compton • • „ 2.944.680 
N.W. Ayer „ 2.801.170 
B.B.D.O „ 2.039.949 
NeweU-Emmett „ 1.951.261 
The total amount, spent in the U.S.A. on radio-advertising, is 
much higher, since these figures do not contain the amounts which the 
local broadcasters received from the advertising agencies. 
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The Charter of the B.B.C. contains the foUowing definition of 
sponsored programmes ^) : 
"The broadcast matter provided at the expense of any sponsor 
(that is any person other than the Corporation and the performers) 
which is the subject of a broadcast announcement mentioning the 
sponsor or his goods or services." 
Lately the American public seems to get tired of listening to 
advertisements and on the other hand the sponsors are beginning 
to understand that they have been overdoing it with their 
advertisements. There is an inclination to improve the quality 
of the broadcasts. In 1936 in the U.S.A. 13.6 % of the programmes 
were of a literary nature, which percentage increased in 1937 to 
18 %. Lectures went up 1 % in 1937 as compared with 1936. Short 
wave programmes may not contain any advertising at aU ! 
There is an increasing number of smaU broadcasting companies 
in the U.S.A. which do not broadcast any sponsored programmes at 
aU. Their expenses are met out of free gifts from the pubUc. 
In Europe there is increasing objection against stations Uke 
Luxemburg, Radio Normandie and other private French broadcast-
ing stations which broadcast sponsored programmes. 
It is believed that the subject of sponsored programmes forms 
part of diplomatic negotiations between the British and the French 
Governments. 
The UUswater report of April 17th, 1935 ^), which was drawn up as 
a recommendation to the British Government with a view to the 
renewal of the B.B.C. Charter as fron^ Jan. 1st, 1937, contained the 
foUowing : 
"The admission of direct advertisements in the broadcasting ser-
vice was specificaUy disapproved but the recommendation of the 
Television Committee that it might be necessary to resort to so-caUed 
"sponsored programmes" in the early stages of Television was 
accepted." 
The Government went further than the UUswater Committee by 
proposing definitely to exclude sponsored programmes as weU as 
direct advertisements from the broadcast service of the corporation 
(B.B.C). 
In the new B.B.C. Charter, effective as from January 1st, 1937, 
the corporation is not allowed to use sponsored programmes. The 
Charter only permits the B.B.C. to use for broadcast purposes without 
payment or for a reduced payment concerts and other theatrical 
1) Cf. A.L.R., VIII, p. 198. 
2) Cf. A.L.R., VIII, pp. 190 ssqq. 
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entertainments performed in public in London or elsewhere, and to 
announce the place of performance and the names of the performers 
or the number or description of any mechanical record broadcast 
or to make acknowledgement of any permissions granted enabling 
such matter to be broadcast. 
Whatever one may think of the system of sponsored programmes, 
there is one thing which is attractive in i t : that it leaves the recep-
tion by private users free and we hope, that, if this system disappears, 
it wiU not be replaced by a system in which payment of a tax 
or a "retribution" to the broadcaster by private users becomes 
obligatory i). 
' ) Cf. Grutzner, o. c , pp . . 408 ssqq, Enserinck, de Nederlandsche radio-
wetgeving geschiedkundig ontwikkeld, pp . 96 ssqq. 
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CHAPTER 4 
COMMERCIAL USE OF BROADCASTS 
In chapter 3 we dealt with the private use of a broadcast, i. e. 
with such use of it which is made with no other purpose than the 
direct advantage of the Ustener obtained from the reception of a 
radio broadcast. 
In this chapter we have to deal with the commercial use of broad-
cast i.e. with such use of it made with the purpose of earning a profit 
from its reception ^). 
Before answering the question for every separate method of com-
mercial use of broadcasts, whether protection of the broadcast against 
such use is necessary, we want to discuss a few points of a general 
character which are to be found repeatedly being discussed in the 
Uterature on the protection of broadcasters. 
The first point is : the protection of the results of one's labour by 
law in general. 
The second point is: the necessity for protection of the broadcaster 
in the Ught of future developments in broadcasting. 
P r o t e c t i o n o f t h e r e s u l t s o f l a b o u r b y l a w . 
The opinion of some people is that you may Usten to radio without 
paying for it as long as you only use privately what you receive ; 
but it is quite a different proposition if you intend to earn a profit 
out of what the broadcaster offers you gratis. I t is unreasonable to 
expect to do that without at least paying a part of the broadcaster's 
expenses and probably the broadcaster would be perfectly within 
his rights if he forbade you from making a profit out of his labour 
altogether ^). 
What point of view are we to take with regard to this ? 
^) Cf. BoUecker, o. c , p . 165. 
') In some countries the commercial use of broadcasts is forbidden in so many 
words; e. g. Hungary: cf. R.I . , 1929, p . 35, R.I. , 1932, p . 126 ; Denmark: cf. R.L, 
1930, p . 265, R.L, 1932, p . 126 ; Germany : cf. R .L ; 1930, p . 189, R.L, 1932, p.l26 ; 
cf. Homburg, R.L, 1937, p . 194. 
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Wherever men of good wül live together everybody's Ufe should 
have the tendency to make everybody else's Ufe more pleasant and 
more useful. This is the simple law of love to one's neighbour. 
But loving one's neighbour does not imply any duty to create 
opportunities for others to exploit the results of one's abUities and 
energy without offering some remuneration. "The labourer is 
worthy of his hire." 
Where shaU love to one's neighbour cease and the right to reap 
the fruits of one's own labour begin ? When and where must the legis-
lator create a right to recompense when one's efforts are turned to 
profit by some third party ? 
There exists in every country a number of absolute rights, based 
upon the general principles of law, such as the right of property, 
copyright, etc. 
The duty of the legislator in this "respect is to see to it that these 
general principles be laid down not' only in their simpler forms as : 
"thou shalt not steal" but also in the derived forms which are neces-
sitated by the complicated economic life of to-day. 
Everybody has a right to make a free and sole use of the results 
of his labour as long as he does not come into conflict with interests 
of a higher category, such as moraUty, the peace of the nation or 
pubUc interest and so long as he does not interfere with the peace and 
enjoyment of others. In such cases the use of the results of one's 
labour may be Umited, forbidden, only permitted after payment or 
it may even be granted for the use of others. 
When may the legislator grant the use of the results of one's 
labours to others ? In other words, when is the legislator justified in 
not forbidding this use to others ? In our opinion as long as others, 
using those results, cannot damage the interests of him who has 
attained the results. If such damage can occur, the legislator may 
aUow such use aU the same, especiaUy if the user can develop new 
results which are progressive and of a higher order than the original 
ones, e. g. in the interest of everybody, but then the legislator wiU 
usuaUy grant a compensation to him who has attained the results. 
The legislator may also reserve the benefits and reward of labour to 
the author for a specific period as is the case in copyright law which 
allows everybody to use commerciaUy the works of the authors after 
a certain period has elapsed. 
The legislator has to consider every case which presents itself on 
its merits seen in the Ught of the general principles. Of course the 
use which may be made of somebody else's rights or goods need not 
(always) be a use without payment. On the contrary, there must be 
very good reasons before payment is not required. 
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Now there is what is generally called a commercial use of results 
of labour, i. e. a use with the purpose of making profit. Is it right to 
reserve the fruits of our labour to ourselves for ever and ever, even 
with the right of our successors after our death to reserve the fruits 
of our labour to themselves alone ? Is even the old adagium right, • 
which says : nul n'a le droit de s'enrichir aux dépens d'autrui ^) ? 
R e j e c t i o n o f t h e o r y : " n u l n'a 1 e d r o i t . . . . " 
In our opinion certainly not. If that were so, that would be a 
premium to selfishness ^). 
Still, very often we come across the opinion )^ that to the assertion : 
" I am earning a profit by exploiting somebody else's labour" there is 
only one answer : "oh, weU then you have to pay for that ." In A.F., 
1930, p. 538, Hoffmann says : "Es Uegt nicht auBerhalb des Tatigkeits-
bereichs der SendegeseUschaften, sondern lauft ihrem Ziele, dem 
Wesen ihrer Tatigkeit diametral zuwider, wenn irgendein Rundfunk-
teUnehmer das Produkt ihrer Tatigkeit, die Sendung, gewerbUch 
verwertet, also ihre Darbietungen nicht zur inneren geistigen Berei-
cherung verwendet, sondern diese Darbietungen selbst ausbeutet, 
als ware es seine eigene Leistung." 
Generally speaking, as we have seen, it is certainly incorrect t o ; 
say, that it is not allowed to make use of the results of somebody 
else's labour and we can see no reason why this general rule should 
not apply to a use with the purpose of earning a profit. 
Earning a profit when using the results of somebody else's labour 
does not necessarily exclude the possibility that this tends to give 
those results a higher value than they originaUy had. 
It is clear that by using such formulas of a general nature the 
question of whether a certain method of commercial use of broadcast 
should be left free or not, cannot be solved. This is felt by Ger-
brandy who says *) : Millions of organizers reap the fruits of their 
1) Cf. Tabouis, R.L, 1924, p . 44, R.L 1924, p . 113, and R.L, 1927—1928, 
p . 102, who calls this adagium : "un principe universellement admis de stricte 
équité et de morale" ; Smoschewer, R.L, 1930, p . 105; Dor, R.L, 1932, p . 107 ; 
Paul de la Pradelle, R.L, 1932, p. 125. 
)^ Cf. Littauer, The present Legal Status of Artists, Recorders and Broadcasters 
in America, G.E., Band 3, pp. 223 ssqq. 
"A rule granting to every businessman an absolute right in the results of his 
labor and investment is incompatible with our economic system ; it would tangle 
free competition in a net of monopolies." 
3) Cf. Witteman, G.E., I, p . 53 and in N.J. , 1934, pp. 136 ssqq. 
*) Cf. o. c , p . 78. 
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endeavour by using indirectly what economic life has created as an 
indispensable condition on which their activity is,based ^). 
Of course one has to be very careful when one uses this thesis 
which in itself is qpiite true. But when does one use something direct-
ly and when indirectly ? That is where the difficulty always comes in. 
We shaU have to find out in the foUowing pages when and where 
the commercial use that is being made of broadcasts can be admitted 
free and when and where a broadcast needs protection against com-
mercial use. We shaU aUow ourselves to be guided by the principles 
which we have been discussing : however, we have to make it quite 
clear to ourselves that the whole of the economic Ufe of a nation is fuU 
of questions which have not yet been solved and which perhaps 
never will be solved by the use of one general principle. 
F u t u r e d e v e l o p m e n t s i n b r o a d c a s t i n g . 
We do not know how broadcasting wiU develop in the next decen-
nia and what part the Government or the legislator will have to play 
as regards broadcasting. We have, after aU, only the experience of 
not yet twenty years to guide us in this matter. I t would not be 
strange if radio broadcasting in the next decennia foUows a course 
of which nobody is dreaming at the present moment. 
StiU, since life proceeds so quickly and as especiaUy the influence 
of broadcasting has grown at such a tremendous speed we have the 
duty to try and learn the lessons which radio has already taught 
us in the short years of its existence. 
I t seems to us that those lessons are, among others, the following : 
1. on the one hand, the fantastic progress in technique has 
aroused the greatest interest of the pubUc in broadcasting, and on the 
other hand, the enormous interest of the public in radio has increased 
its importance beyond aU expectation ; 
2. as a result of this there has been very Uttle difficulty in getting 
suflicient sums of money from the pubUc in order to run radio broad-
casting on proper Unes ; 
3. in the future it may become more difficult for the broadcasters 
to coUect the necessary funds but it certainly wiU not become easier, 
for the following reasons : 
a) the public wUl get more and more used to radio. Although 
it will feel more and more that it cannot do without radio, it is quite 
possible that it wiU forget that a broadcasting programme costs 
money and that it has to pay that money in some way or other, 
either directly or indirectly ; 
1) Cf. Wertheimer, G.E., I I , pp. 16, 17 ; Gerbrandy, G.E., I, pp. 155, ssqq. 
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b) in countries which do not yet know radio taxes or radio 
"retributions" the chance will remain that especiaUy if they have a 
system of private enterprise, the Government wiU sooner or later 
impose a tax or levy a "retribution" on the listeners for private 
use, which would lead to a disastrous decrease in the contribution of 
the Usteners to the broadcasting stations ; 
c) the broadcasters wiU have to cope with ever growing expenses 
on account of various reasons, such as demands for increased remu-
neration from the side of the performing artists; increasing demands 
from the side of the public as regards the quality of the broadcasts ; 
increasing demands from the performing rights societies ; increasing 
requirements regarding the technical outfit of the broadcasting sta-
tions, etc. 
For all these reasons it seems that the broadcaster wiU need pro-
tection even more in the future. 
I t is more than probable that the commercial use of broadcasts 
wiU strongly gain in importance in the near future. 
Rebroadcasting becomes more and more popular from year to 
year, speciaUy on account of short wave transmission. 
Relay stations are still growing in number. In some countries in 
which they do not yet exist, they will soon make their appearance. 
The manufacturing and seUing of gramophone discs of broadcasts 
becomes more and more popular. 
Radio reception in pubUc places does not seem to have reached 
the end of its development yet. 
And finaUy the broadcast of original radio plays is ordy in its 
earUest stage of development at the present moment. ^) 
If that is so, then we may expect an increasing need of protec-
tion for the broadcaster. 
M e t h o d s o f c o m m e r c i a l u s e . 
UsuaUy the commercial uses are divided into two groups, viz : 
A. Direct use : 
1. Rebroadcasting. 
2. Relay stations. 
3. Manufacture and sale of recordings. 
4. Operation of receiving apparatus and loudspeakers in 
pubhc places. 
B . Indirect use ^). 
)^ We cannot yet guess the consequences of the introduction of television ; 
that television wUl absorb large sums of money is an absolute certainty. 
2) Cf. the report by Vandenkerchove to the 5th congres juridique internatio-
nal de la radioélectricité, Warsaw, 1934, R.L, 1934, pp. 24 ssqq; CaldweU, J. R. L., 
II, pp. 482 ssqq and R.L, 1932, pp. 191 ssqq ; Claxton, J.R.L., II, pp. 661 ssqq. 
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A. D i r e c t u s e . 
1. R e b r o a d c a s t i n g . 
In the beginning of radio broadcasting it frequently occurred that 
a broadcasting station receiving another station's programme, rebroad-
cast this programme by simply putting its microphone in front of the 
loudspeaker and re-transmitting the original programme. In those 
days the stations were rather weak and their programmes did not carry 
very far. The public used to Uke hearing broadcasts from a great 
distance and since the stations could not reach listeners at a great 
distance by their own power, they did not mind other stations rebroad-
casting their programmes ^). 
On the contrary — the stations expected to derive a certain amount 
of publicity from this rebroadcasting of their programmes. Especial-
ly in a country Uke America, where a system of sponsored pro-
grammes exists, there was something very attractive in this rebroad-
casting, not only to the stations which could sell their programme 
time at a higher price to the advertisers but also to the advertisers, 
who could reach many more listeners in this way by producing one 
programme. 
Is protection necessary? 
Times have changed ; the stations have grown more powerful; 
even on a comparatively cheap and simple receiving set one can Usten 
to stations which work at a great distance. Rebroadcasting usuaUy 
does not go without a loss in the quality of the broadcast. When a 
rebroadcast takes place nowadays, it is usually because of the fact 
that the particular programme is of an exceptional character or 
interest, as for example the eye-witness report of the Coronation 
festivities in London or of a Football Cup-final, the speeches of Hit-
ler, or the Salzburger Festspiele. 
It is clear that in most countries of Europe there is Uttle chance 
that within the borders of a country rebroadcasting of each other's 
programmes wiU take place. First of aU the number of stations in 
each country is Umited and the power of each one of them is 
sufficient that each one of them, when broadcasting from its own 
studio anything which is of outstanding importance, can be heard aU 
over the country. , 
Secondly the relationship between the stations in each country is, 
as far as we know, of such a nature that there is Uttle chance that the 
one wiU rebroadcast the other one's programme without previously 
having received permission to do so. 
)^ The French speak of retransmission, the Germans of baUsenden. 
34 
In the United States of America the situation is somewhat diffe-
rent owing to the enormous expanse of the country and to the exceed-
ingly great number of broadcasting stations ; the main factor why 
rebroadcasting took place there more often was, however, that the 
programmes are being paid for by advertisers. Broadcasting stations 
not infrequently used to rebroadcast the musical part of the pro-
grammes and to leave out the advertisements. It is no wonder that 
the Radio Act 1927 of the U.S.A. contains the express prohibition 
of rebroadcasting ^). 
InternationaUy, however, the situation is quite different. Especial-
ly since short wave transmission has gained such popularity on 
account of the receivers of moderate prices being equipped for short 
wave reception, there seems to be a growing tendency to international 
rebroadcasting of programmes. In Europe at certain intervals a 
"European" concert is being broadcast which is rebroadcast by many 
studios. Again world concerts take place nowadays more or less 
regularly. 
The situation in practice as regards rebroadcasting is that, as 
far as we can ascertain, there are practicaUy no difficulties, since 
rebroadcasting without previous permission of the original station 
does not occur at aU. 
If, however, the case should arise, that one station did rebroadcast 
the programme of another station without its previous permission, 
then there is Uttle doubt that measures should be taken immediately 
to protect the station transmitting the original broadcast. This 
would be a case of commercial use which certainly could not claim 
to be aUowed without the previous permission of the broadcaster 
and without the right of the broadcaster to be paid for giving per-
mission. 
I t is quite possible that the rebroadcaster, if he should make a 
habit of rebroadcasting, would damage the interests of the original 
broadcaster e. g. by taking away his subscribers. 
We must expect too, that the performing rights societies would 
claim greater royalties from the broadcasting companies if they knew 
that the programmes were to be rebroadcast, reaching a greater num-
ber of listeners in this way. 
But, one would say, if, for instance, a station in country A. were 
broadcasting a programme which was of interest to the inhabitants 
of country B., but with a range insufficient to reach aU the inhabitants 
of country B., then the pubhc would be served by this rebroadcasting. 
1) In section 28 of this Act. Cf. R.L, 1927—1928, p. 40 ; the same rule exists 
in Spain; cf. R.L, 1931, p. 246; R.L, 1932, p. 127. 
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We can agree to that . This, however, does not represent a reason 
why the broadcaster, if he needs it, should not be protected against 
such rebroadcasts and therefore we are not in favour of such a rebroad-
cast taking place without the permission of the original broadcaster 
and, if he insisted upon being paid for this, he would in our opinion 
have a right to such payment. 
AU sorts of trouble would arise very easily, especiaUy if rebroad-
casting should take place regularly in order to save money. 
There exists a real danger that the quaUty of the reception of a 
broadcast loses immensUy after rebroadcasting. This is especiaUy 
so for long distance rebroadcasting. This fact may lead to difficul-
ties for the broadcaster with the performing artists who, for fear of 
losing their reputation may refuse to perform if rebroadcasting is 
going to take place. 
The question must be asked whether the protection of the broad-
caster against rebroadcasting should be limited to protection against 
a broadcaster of the same nationality or whether the protection should 
be granted also against rebroadcasting by a broadcaster of another 
nationaUty. 
Since the damage which may be caused to the broadcaster by 
rebroadcasting (such as the necessity of paying higher royalties to the^ 
performing artists and the ueterioration of the quaUty of reception of 
his programmes) must also be feared from rebroadcasting of the 
broadcaster's programme in foreign countries, in our opinion a protec-
tion on an international basis seems to be justified. The need of such 
a protection does not in our opinion exist at the présent moment. 
C o n c l u s i o n . 
« 
Our conclusion is that neither nationally nor internationally does 
it seem necessary at the present moment to look for protection of the 
broadcaster against rebroadcasting of his programmes, since diffi-
culties in this respect are unknown. 
If, however, in the future such difficulties should arise, there does 
not seem to be any reason why the general rule which we have cited, 
viz. that in principle the broadcaster has a right to protection of his 
broadcast if he needs it, could not be appUed with regard to the com-
mercial use which the rebroadcaster makes of the broadcast, which, 
as we saw, is a res inteUectualis of a creative character. 
2. R e l a y s t a t i o n s . 
What does a relay station do exactly )^ ? First of all it receives a 
broadcast with a receiving set. There are also relay stations, which 
1) The French speak of télédiffusion or rediffusion; the Germans of Rund-
funkvermittlungsanlage. 
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receive a broadcast directly from the studio of the broadcaster, not 
with a receiving set, but over a wire. For our subject, however, it does 
not make any difference in which way the programme reaches the 
relay station. 
Upon receiving the programme, the relay station ampUfies it 
and re-transmits it by wires connecting the relay station with its 
subscribers. These wires may be telephone wires or special wires or 
even, as in the latest developments, wires of the electric lighting 
mains. 
Apart from relaying a programme of a broadcaster the relay sta-
tions can also communicate with their subscribers directly ; they can 
play gramophone discs in their station before their micrqphone or 
give announcements or addresses to their subscribers. Everything, 
however, which does not come from the broadcaster is of no impor-
tance to us at this moment since we are dealing with the protection 
of the broadcaster. 
The development of relay stations in a few countries wiU appear 
from the foUowing figures : 
DEVELOPMENT OF RADIO DISTRIBUTION; NUMBER OF MEMBERS 
On Ja J n. 1 ; 
1930 
1931 
1932 
1933 
1934 
1935 
1936 
1937 
1938 
The Netherlands : 
97.000 
174.000 
237.000 
285.000 
320.000 
344.000 
355.000 
367.000 
376.000 
Switzerland : 
— 
— 
1.000 
9.000 
23.000 
39.000 
52.000 
62.000 
71.000 
Belgiun 
— 
— 
• — • 
•— 
2.000 
8.000 
14.000 
21.000 
26.000 
There is a fundamental difference of opinion on the question what 
the function of a relay station actuaUy is. 
D o e s a r e l a y s t a t i o n u s e a b r o a d c a s t ? 
The first opinion is the foUowing : a relay station is nothing but a 
business which makes its profits by hiring apparatus to a number of 
subscribers. The signals from the studio are caught up in the relay 
starion and from there they are brought into the houses of the sub-
scribers by means of wires, ending in those houses in a sort of receiving 
set of simpler construction than the usual ones and connected to a 
loudspeaker. 
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W h a t t h e relay s ta t ion does de facto therefore does no t differ a t 
aU from wha t the radio dealer does, who lets radio receiving sets on 
hire i) . 
This hiring of t h e appara tus wi th which a subscriber can Usten 
to the programmes of one or more radio stat ions is exactly wha t t h e 
relay stat ion is paid for. They say ^) : " T h e relay stat ions de facto 
do nothing b u t hiring a coUective radio set. They do not t ake in to 
account whether the subscriber Ustens often or seldom ; noth ing b u t 
the expenses of the exploitation b y the dis t r ibutor (of the apparatus) 
decides wha t the subscription fee mus t b e . " And again ' ) : " W h e t h e r 
the reception is m a d e by a crystal set or b y an expensive receiver, 
th rough the ether or via a wire, aU this leaves the broadcast ing com-
panies un touched . " 
Ju s t as Uttle as one would say t h a t a radio dealer makes a com-
mercial use of t h e programmes of the broadcast ing s ta t ion so jus t as 
Uttle could one say t h a t the relay stat ion makes a commercial use of 
these programmes. 
The relay stat ion has nothing to do with the programme at aU ; 
the subscriber to the relay s ta t ion receives the programmes and he has 
t o p a y or no t to p a y for receiving them, j u s t as t h e owner of a receiv-
ing set. 
Of course, t h e relay s ta t ion would have nothing to do if t h e broad-
casting stat ions did not broadcast their programmes b u t t h a t is the 
same with radio dealers ; as soon as broadcast ing stops, t h e dealers 
can close their shops. 
Gerbrandy goes stiU a step further. He says t h a t t h e relay stat ion 
does n o t even receive t h e programmes : L 'exploi tant de la radio-
centrale ne saisit pas d 'abord la parole ou la musique afin de les 
offrir a ses abonnés devant une sorte de microphone, après les 
avoir revues *). 
Gerbrandy says t h a t in the relay s ta t ion the receiver does no t 
actuaUy receive the words or the music, bu t only "des quanti tés 
physiques susceptibles de devenir paroles ou musique, mais qui, pour-
t an t , ne le sont pas encore". 
How can the relay stat ion owner use something which he has 
never received ? 
This is one opinion. ' ' - •<\ 
^) Cf. Neugebauer, o. c , p . 842. 
«) Cf. HeUema, "De Radio-Centrale", 2, p . 301. 
' ) Cf. ibidem, 4, p . 645. 
*) G.E., I , p . 157. 
38 
O p p o s i t e t h e o r y . 
Now, others say, this is all wrong. Certainly, the relay station 
brings wires into the houses of its subscribers and perhaps it hires 
loudspeakers to them (if the stations are run by businessmen they 
wiU certainly try to sell loudspeakers to the subscribers, but the 
wires they certainly do not seU). But that is not the only thing which 
the relay station does or is paid for : the ftmction of the relay station 
is a more compUcated one : 
First of aU, it receives the programme or programmes of one or 
more broadcasting stations ; whether the reception is made audible 
in the relay station or not does not make any difference : the reception 
takes place by means of some apparatus in the relay station (receiv-
ing sets). 
In an ordinary receiving set the reception takes place in the same 
way : The electrical signals are received in the set, then they are 
made audible by a loudspeaker. Whether the loudspeaker is buut 
in in the set or loose next to the set or loose in the house of the relay 
subscriber does not make any difference ! 
Reception therefore does take place. 
After that the relay station amplifies the signals which it has 
received. For that too it needs some apparatus (amplifiers). 
After that the relay station transmits the signals to the houses of 
its subscribers by way of wires and apparatus in those houses. 
Finally a loudspeaker in those houses makes the broadcast audible. 
Is all that virtuaUy the same as the function of a radio dealer ? 
The answer of those who defend this second theory is no : the dealer 
seUs or hires out apparatus with which radio broadcasts may be recei-
ved. The relay station does not only seU or hire out apparatus with 
which radio broadcasts may be received; it does something more : it 
uses programmes of broadcasting stations in order to make a profit out 
of this use: it brings the programmes into the houses of its subscribers. 
Certainly, it uses apparatus for this purpose, receiving sets, ampU-
fiers, wire, loudspeakers ; but all those things are nothing but means 
by which the relay station reaches its objective, namely bringing the 
programmes of the broadcasting stations into the houses of its sub-
scribers. To say it in its simplest form: The radio dealer seUs 
radio sets, the relay station seUs radio programmes. 
This is all the more clear if we do not forget that for instance in 
the Netherlands the relay stations are obligated by the Government 
to supply not less than the number of programmes as prescribed in 
their concession ^). 
1) Cf. Witteman, G.E., I, pp. 44 ssqq. 
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C o n c l u s i o n . 
In our opinion the latter theory is the right one. The first theory 
makes the mistake that it does not distinguish between the means 
and the objective. 
As soon as a relay station no longer brings a certain number of 
programmes into the houses of its subscribers, the latter wiU stop 
paying their fee at once even if the relay station keeps in order its 
receiving sets, its ampUfiers, its wires and its loudspeakers. The 
subscribers may stop their payment because they have promised to 
pay for a certain minimum number of programmes as agreed between 
them. 
The defender of the first theory says: "what about the radio 
dealer ? If the broadcasting stations stop, the relay station owner 
wül not receive anything more from his subscribers nor will the dealer 
seU another radio receiving set." Our answer is : that is not the 
point : if the broadcasting stations do not stop and if the relay station 
does stop bringing the programmes into the houses, then the subscrib-
ers wiU no longer need to pay and the relay station wül not earn any 
profit. Whether the broadcasting station stops or not, however, 
the dealer wül always have a right to receive payment for the sets 
which he has sold. 
The relay station's business is not only hiring apparatus but 
bringing the programmes of one or more broadcasting stations into 
the houses of its subscribers. 
If this is so, then one cannot deny that the relay station uses the 
programmes commerciaUy. This does not mean that the amount of 
the subscription fee of the relay station should be fixed without taking 
into consideration the apparatus which the relay station provides. 
The fee is a remuneration for the relay station bringing the program-
mes into the houses of its subscribers by means of certain apparatus 
and it is clear that the relay station may also claim a remuneration 
for this part of its activities, but this is aU detail: that they bring 
the programmes into the houses is the real thing, not how they are 
doing this. 
HeUema )^ says that we must distinguish very carefuUy between 
the duty of the broadcaster, which is of a purely cultural nature, and 
the technical means which have to be used to fulfil the task. What 
the relay stations do, he says, is of a purely technico-commercial 
nature. 
On the whole we can agree to this statement, but what is wrong in 
HeUema's theory is to conclude from this that the relay station does 
)^ De Radio-Centrale, 4, p . 645. 
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not use the programmes of the broadcasting stations but only receiv-
ing sets, wires, etc. In our opinion the relay station's technico-com-
mercial function is : making a profit by using the broadcasts commer-
ciaUy. 
We can fuUy agree to Dr. A. A. M. Enserinck's statement ^), that 
the situation would be fundamentaUy a different one if a cooperative 
combination, using a relay station, were giving the programmes to 
its members at cost price, i. e. the cost price of the reception and 
relaying by means of cooperation. Then indeed the element of 
commercial use would be absent; such a use is, although collective, 
purely private. 
Gerbrandy )^ says : "he who exploits a relay station does nothing 
else than organising a business, i. e. that act, on which the whole of 
our economic life is based, which, owing to centuries-old economic 
principles, grants to the organiser the fruits of his endeavour, his risk, 
his labour in no other way than in which milUons of organizers reap 
the fruits of their endeavour by using indirectly what the economic Ufe 
has created as an indispensable condition on which their activity is 
based." 
Now the most important words in this quotation are: "by using 
indirectly", which we have printed in itaUcs. If this were so, we 
would have little to say, but this is just the point : the relay station 
uses the broadcast not indirectly but directly, as we have seen. 
In our opinion the radio relay stations serve no other purpose 
than earning a profit. This is admitted from the side of the relay 
stations themselves. The president of the Berc, the Netherlands 
organization of radio relay stations, wrote in its official monthly 
pubhcation "De Radio-Centrale" )^ : "Our radio centrals have not 
been started in order to fulfil a task of a cultural nature." 
If the radio central disappeared no loss would be suffered of a 
cultural character. The prices of the modem radio receivers are so 
moderate and the terms at which they are being sold or let on hire 
are so easy that there is not a soul, who can pay the subscription fee 
of a relay station, who could not as weU buy or hire a receiving set. 
Grutzner *) is of the opinion that the radio relay stations help to 
fulfil the aim of the broadcasters, i. e. that their broadcasts reach as 
many Usteners as possible. There can be no reason why the relay 
stations should pay anything to the broadcasters, Grutzner says on 
1) Ibidem, p. 650. 
)^ Cf. Het vraagstuk van den Radio-Omroep, p. 77. 
') Cf. De Radio-Centrale, 1937, p. 1320. 
*) Cf. o. c, pp. 483 ssqq. 
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page 486, since the interests of the broadcasters are not violated in 
any way whatsoever. 
We cannot agree to this. In Ufe it is not at aU necessary that an 
interest should be violated before it be protected. 
I s p r o t e c t i o n n e c e s s a r y ? 
Grutzner's remark that the interests of the broadcasters are not 
•violated does not even seem to be correct. Perhaps it may be true 
for countries with a monopoUstic system, but it certainly is not cor-
rect for a country like the Netherlands, where the broadcasting com-
panies are dependent upon the free subscriptions of the Usteners. The 
broadcasting companies undoubtedly suffer on account of the pay-
ment of fees to the relay companies. This is reaUzed too by some 
who deny that the relay stations use the broadcasts commerciaUy, 
as we have seen. Gerbrandy ^) fears that relay stations may do 
harm to the broadcasters, if not in a positive way then certainly in a 
negative way, viz. that they form an obstacle against the growth of 
the number of people who pay a subscription to the broadcasting 
companies. 
The'defenders of the theory that a relay station does not use a 
broadcast, say, of course, that the broadcasting stations need no 
protection at aU against the relay stations ; what the relay stations 
do is to try and make a profit out of exploiting some apparatus and 
therefore the relay stations have nothing to do with the broadcasters. 
The defenders of the second theory, however, say : the relay sta-
tions ought to pay a certain sum to the broadcasters, whose pro-
grammes they use commerciaUy. 
This too is being denied, even by some who acknowledge the fact 
that relay stations use the programmes of broadcasters commerciaUy. 
They say that the aim of the broadcasters is that as many people as 
possible should listen to their programmes and that therefore they 
are only too glad that there exist such things as relay stations. Why 
should the broadcaster worry that some people get richer by making 
use of what they do ? After aU, is that not a thing which one sees 
every day everywhere in life ? According to them the adagium: "ntd 
n'a le droit de s'enrichir aux dépens d'autrui" is a monstrum. 
We agree, as we have already stated at an earUer stage ^). I t is 
our duty to try and find out whether in this special case the com-
mercial use, which, as we have explained, in our opinion is made by 
relay stations, is of such a nature that the broadcaster should be 
1) Cf. o .c , p . 79. 
2) Cf. supra, p . 31. 
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protected against it or not. And the simple rejection of the adagium : 
"nul n'a le droit de s'enrichir aux dépens d'autrui" does not prove that 
every use of somebody else's labour should be free. 
Now even ardent defenders of the theory that the relay stations 
are users of apparatus and not of radio programmes, such as Ger-
brandy, came to the conclusion that after aU there is some reason why 
the broadcasters should be protected against relay stations. Ger-
brandy says 1) that not in civü law but perhaps in administrative law. 
a regulation including an indemnification may find a proper basis. 
The reason why Gerbrandy comes to this somewhat unexpected 
conclusion, is, that radio distribution might lead to important organ-
izations which might gain an enormous influence upon broadcasting 
in general, without adding an adequate number of subscribers to 
the broadcasting organizations. 
This conclusion is somewhat unexpected, as we said, because if it 
were true that relay stations do not make use of broadcasts — and 
this is Gerbrandy's opinion — then the broadcasters would have 
not even a moral right to protection against relay stations. 
Anyhow, in our opinion the relay stations do use the broadcasts. 
commerciaUy and the question to us is, whether the situation is of 
such a nature that protection against the relay stations is necessary 
or not. 
P o s i t i o n i n v a r i o u s c o u n t r i e s . 
We must now investigate what the position is in a few countries 
as regards the protection of broadcasts against relay stations ^). 
T h e N e t h e r l a n d s . 
First of aU the Netherlands, which is the native soU of the relay 
stations. We begin by referring to a weU known judgment of the 
Netherlands Hooge Raad (High Court) which in our opinion did not 
deal with this question at all but which aU the same is often quoted 
as a case in which protection of broadcasts against relay stations was 
refused. 
A relay station at Amersfoort, a town in the Netherlands, one 
day relayed a musical composition, broadcast by one of the four 
Netherlands broadcasting companies. 
The "Genootschap van Componisten" (League of Composers) 
served a summons upon the relay station. I t accused the relay 
station of illegally publishing a musical composition in the sense 
of the Netherlands "Auteurswet 1912" (Copyright Act). 
1) Cf. ibidem, p. 79. 
)^ Cf. Grutzner, o. c , passim. 
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The Arrondissements Rechtbank (District Court) of Amsterdam 
decided on June 21st, 1929, ^) that relaying by a relay station is not 
publishing in the natural sense of the word. Relaying does not fall 
under the derived sense of the word "publishing" as expressed in 
art. 12 of the Copyright Act 1912 either. What the relay station did 
was not an independent act but it was an act which was only possible 
if in the studio of the broadcasting station a concert took place which 
was broadcast by the station. 
The Hof (Appeal Court) of Amsterdam confirmed the judgment of 
the District Court of the same place on October 24th, 1929,^). This 
Court, however, did not foUow the District Court in its arguments but 
it examined the question whether the relay station had "executed" 
in the sense of art. 12, sub 3, of the Netherlands Copyright Act 1912. 
The Court understands by "executing" : the playing of a piece of 
music by interpreting in sounds the musical theme on which it is 
based. The broadcasting station interpreted musical ideas, but the 
relay station did not coUaborate in the least in this interpretation 
which depended totaUy upon the conception of the interpreter in the 
studio as regards the musical idea of the composer. 
The High Court rejected the appeal to reverse the judgment of 
the Appeal Court of Amsterdam on April 3rd, 1930 ^). The High Court 
did not discuss the question whether the relaying of the music by the 
relay station represents reproducing in sound (opnieuw verklanken) 
but decided that what the relay station does is certainly not "execut-
ing" the work or "multiplying" it in the sense of art. 12, sub 3, of the 
Copyright Act 1912. The broadcasting, the High Court says, gave 
everybody a chance to listen to the music and the relay station did 
nothing but making it easy to its subscribers to make use of that 
opportunity. 
The High Court, therefore, decided, that the relay stations need 
not pay anything to the Composer. 
Now some people want to read in this judgment, that the High 
Court also decided, that the relay station is absolutely free as regards 
the broadcaster too *), but that is not at aU the case. The High Court 
did not have to decide this point and it did not decide it either. 
As far as the Netherlands are concerned, the question whether a 
relay station is free as regards the broadcasts has not been settled by 
the Courts of Justice. At the present moment we cannot expect 
1) W. No. 12021. 
2) N.J. 1930, pp. 14 ssqq, W., no. 12058; A.F. 1930, pp. 63 ssqq; cf. Hagensis, 
A.F. 1930, pp. 246 ssqq. 
=) N.J. 1931, pp. 53—55 ; W. 12149. 
*) Cf. Hoffmann, A.F., 1932, p. 289. 
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any judgment on this question either since the matter has been settled 
in an administrative way. A Royal Decree of Sept. 8th, 1936, 
Staatsblad No. 348, changing the "Radio-Reglement 1930", solved 
the question in the following way : 
Every relay station has to pay an amount of ƒ 2.— per annum for 
every subscriber for the advancement of the interests of the Nether-
lands radio. 
An amount of 10 % of this money has to be reserved for the 
establishment of new relay stations in parts of the country where 
they could not be established without financial aid. 
Out of the rest must be paid : 
a) a part of the rent of the broadcasting equipment of the broad-
casting stations ; 
b) expenses made in favour of the Netherlands broadcasting in 
general. 
G e r m a n y . 
The radio relay station, according to the 16th paragraph of the 
"besondere Bedingungen für die Verleihung der Befugnis zur Errich-
tung und zum Betrieb einer Rundfunkvermittlungsanlage i)" need 
not pay anything to the broadcaster. The relay subscriber has to 
pay a monthly fee not only to the relay station but also the usual fee 
to the German P.T.T . . 
R u s s i a . 
In Russia the relay stations have to pay to the administration. 
The relay subscriber has to pay a fee which goes partly to the broad-
caster, partly to the relay station. 
S w i t z e r l a n d . 
In Switzerland only two concessions have been granted as regards 
relay stations. The two relaying companies, "Radio-Rediffusion" 
and "Radibus" pay a lump sum of frs. 250.— and further annuaUy 
an amount of frs. 200.— for the first 100 subscribers and an amount 
of frs. 20.— for every further 100 subscribers. The whole amount is 
paid to the administration, nothing goes to the broadcasters. Apart 
from these fees payable by the relay stations the relay subscribers 
pay a fee to the Government as listeners. 
1) Amtsblatt R.P.M., 1928, No. 57 ; 1930, No. 32 ; 1931, No. 120. 
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F r a n c e . 
In France the situation is quite simple'). Relay stations are not 
aUowed on account of an Act of December 27th, 1851, which contains 
in art. 1 the following paragraph : 
"Quiconque transmettra sans autorisation des signaux d'un Ueu 
a un autre, soit a I'aide de machine télégraphique, soit par tout autre 
moyen, sera puni d'un emprisonnement d'un mois a un an, et d'une 
amende de 1.000 a 10.000 francs." By "loi de finances" of June 30th, 
1923, this rule was declared to apply to broadcasting as weU ^). 
A "Projet de loi" of June 21st, 1935,^) leaves this matter to the 
Administration of the P.T.T; *). 
G r e a t B r i t a i n . 
In Great Britain concessions for relay stations are given by the 
Postmaster General. As a rule a relay station pays a certain sum 
annuaUy to the Postmaster General and a lump sum annuaUy to the 
municipaUty plus a certain amount per subscriber, also to the muni-
cipaUty. Of these sums nothing goes to the broadcaster. The relay 
subscribers pay a Licence fee as Usteners to the Postmaster General. 
B e l g i u m . 
The relay stations pay an amount of frs. 60.— which goes to the 
Government. The relay subscribers pay a fee to the Government 
as Usteners. 
H u n g a r y . ' 
Hungary knows a system of Government monopoly. The broad-
caster also relays his own programmes to subscribers of relay stations 
who pay the same amount to the Government as set owners. 
I t a l y . 
According to art. 12 of the Act of Oct. 23rd, 1925,^) relaying by 
wire is forbidden unless with special permission for each case from the 
Minister of Communications. 
A p p r o p r i a t i o n o f r e l a y s t a t i o n s . 
We may draw the attention to the fact that in the last few years 
a general inclination may be noted towards the appropriation of relay 
stations by the Governments of various countries. 
1) Cf. J . Cazals de Fabel, La télédiffusion en droit public francais, R.I. , 1935, 
pp. 391 ssqq. 
^) Incidentally we may note from this that in France the view the Government 
defends is that a relay station uses broadcasts ! 
3) Cf. R.L, 1935, pp. 431 ssqq. 
*) Cf. Arret du ConseU d 'État , of April 30th, 1937, R.I . , 1937, pp . 230 ssqq. 
' ) Cf. R.L, 1926, p . 145 ; R.L, 1932, p . 126. 
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First of aU we may mention Great Britain. On Jan. 1st, 1937, the 
Royal Charter for the continuance of the British Broadcasting Corpor-
ation for a further 10 years was sealed. The UUswater Committee, 
which had to advise on the conditions under which the broadcasting 
service should be conducted after Dec. 31st, 1936, had recommended 
that the ownership and the operation of the relay exchanges shoidd 
be undertaken by the Post Office and the control of their programmes 
by the Broadcasting Corporation. The Government, however, did 
not accept this recommendation but granted an extension for three 
years of the system of licensing relay exchanges i). 
A StiU stronger inclination towards a Government monopoly as 
regards relay stations is shown by the development in France as 
described above. 
And in the third place we may mention the Netherlands. The 
Radio Broadcasting Act 1935 opened the road for the semi-official 
"Nozema" (Netherlands Broadcast Transmitter Company) to operate 
relay exchanges. 
Now we return to the question we asked ourselves, whether the 
situation is of such a nature that protection of the broadcasters is 
necessary against the relay stations. 
P r o t e c t i o n f r o m n a t i o n a l p o i n t o f v i e w . 
Not in every country is this question of the same urgency. In 
France, e. g. it does not seem to be urgent, since relay stations do not 
exist there, but, as we have seen one may expect them to put in their 
appearance shortly, perhaps as organs of the P.T.T., perhaps in a 
different form. Those who have to decide upon the "to be or not 
to be" of relay stations in France wiU have to reaUze the consequences 
of making this decision. 
In the Netherlands a decision has been taken, and, according to 
our way of looking upon the matter, the decision was not a very happy 
one. We shaU come back to this later. 
In many other countries the broadcaster does not receive any-
thing from the relay stations. 
This seems to be dangerous for the very existence of the broad-
casters. 
We cannot deny that, as the actual position is at the present 
moment, such danger does not seem to be acute in every country, 
but that it may become so any moment is shown by what happened 
in the Netherlands. Nearly one third of all listeners are members of 
1) Cf. R. Jardine Brown, A.L.R., VIII, p. 196. 
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a relay station. The broadcasters do not receive nearly as much 
from the relay listeners as from the set owners. They felt the position 
a dangerous one and for a long time a vigorous battle was fought 
between the broadcasters on the one side and the relay stations on the 
other side. The result we mentioned at an earUer stage. 
In countries in which broadcasting has been organized with a 
Government monopoly and in which both set owners and relay Usten-
ers pay to the Government the manner in which relay stations are 
treated is not of so much importance. The situation becomes differ-
ent, if the relay Usteners were not to pay anything at aU except to the 
relay stations. Then the receipts of the Government would threaten 
to faU below the mark which is necessary for the maintenance of 
good quaUty broadcast programmes. 
In countries with a system of private enterprise the payment by 
the relay stations to the broadcasters is of vital importance to the 
latter. Without such payment the position of the broadcasters 
would be altogether insecure. 
In countries with a mixed system, i. e. in such countries in which the 
programmes are the affair of the broadcasters but in which the tech-
nical transmitting stations are in the hands of the Government, the 
question is practicaUy the same as in countries in which exists a 
system of private enterprise, i) Not only must the broadcasters fear 
to lose a more or less considerable part of their revenues if relay 
reception increases substantiaUy, but they must also fear that the 
performing artists and the performing rights societies may claim 
higher remunerations and royalties from the broadcasters on account 
of the fact that other people wiU use commerciaUy the results of 
their programmes, namely the works of the authors whose interests 
they defend. If the performing artists and performing rights 
societies actuaUy have success and are granted the right to claim 
extra sums in case the broadcasts are being used commerciaUy by 
relay stations, then the broadcasters wiU have to pay and then the 
necessity of protection against such commercial use becomes aU the 
more urgent. 
P r o t e c t i o n f r o m i n t e r n a t i o n a l p o i n t o f v i e w . 
So far we have only been dealing with the national side of the 
question. What is the situation from an international point of view ? 
All the .arguments concerning the need of protection against the 
commercial use of broadcasts by relay stations of the same nationaUty 
)^ The Netherlands gradually change over from a system of private enter-
prise to a mixed system. The Nozema takes the transmitting stations in hand 
whereas the programmes remain the affair of the private broadcasting companies. 
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as the broadcaster are just as vaUd as regards relay stations of foreign 
nationaUty. 
Relays by foreign relay stations m^y cause the broadcasters extra 
expenses as regards royalties to performing rights societies and pay-
ments to performing artists. ^ The only argument which does seem 
to be of influence is that foreign relay stations do not cause a decrease 
in the broadcaster's receipts from listeners in his own country. 
C o n c l u s i o n . 
Our conclusion is that on the whole there is a need for protection 
of the broadcaster against the use of his broadcasts by the relay sta-
tions in his own and foreign countries and that in aU probabiUty this 
need wiU grow in the future. 
3. M a n u f a c t u r e a n d s a l e o f r e c o r d i n g s . 
We come now to a third method of direct commercial use of the 
broadcast viz. the manufacture and sale of recordings of a broadcast. 
As we all know the manufacture of a record of a broadcast is quite 
a simple act. One merely puts the necessary apparatus in front of 
a loudspeaker. Of course, a record can be made also by putting the 
recording apparatus in front of the perforrping artist or at any other 
place where it picks up the performance of the artist before it is broad-
cast. But in that case there is no question of making records of a 
broadcast. 
A good business can be made of the sale of such recordings. We 
remember it was tried with the records made of the fareweU-speech 
of King Edward Vl l l . 
There seems to be communis opinio on the fact that using a broad— 
cast for the purpose of manufacturing and seUing records is an act of 
"commercial use" of such broadcast so that we need not waste any 
efforts to prove this fact. 
I s p r o t e c t i o n n e c e s s a r y ? 
Does the broadcaster need protection against this sort of use ? 
Certainly he does. When the performing artists run the risk 
that their singing or playing before the microphone may be laid down 
on a record, they may ask a higher remuneration. First of aU since 
they run the risk that by such records the quahty of their performance 
may appear to the pubhc to be of a lower standard than it really is 
and because of this fact they may injure or lose their reputation. 
Secondly they act before a larger group of Usteners and to the finan-
cial benefit of the record makers and vendors, in which benefit 
they may have the right to share. 
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Also the performing rights societies may claim a part of the profit 
of the record makers and vendors. These extra expenses ought not 
to be paid by the broadcasters but the manufacturers and seUers of 
records, who cause the extra expenses, should also pay them. 
Of course records can also be made of broadcasts of works which 
are not protected by copyright. 
When a broadcast is made, the broadcast itself is nearly always 
a new achievement of a creative character, representing a value to the 
broadcaster. Since harm can be done to the broadcaster by the making 
and seUing of records of his broadcast such procedure, generaUy 
speaking, is a procedure against which the broadcaster needs to be 
protected. 
There seems to be no reason why such protection should be limited 
to manufacturing and seUing of records in the same country in which 
the broadcast took place. I t shoidd be dealt with on international 
lines as the protection of authors and inventors. 
C o n c l u s i o n . 
The conclusion is that those who manufacture and seU recordings 
of broadcasts should not be aUowed to do so without the broadcaster's 
permission and without payment to him. 
P o s i t i o n i n v a r i o u s c o u n t r i e s . 
What is the position in the various countries as regards the pro-
tection of broadcasters against commercial use of their broadcasts 
by the manufacturers and seUers of recordings of their broadcasts ? 
In very few countries have cases been dealt with in the law courts. 
A weU known judgment in Germany must be mentioned. 
The BerUn Kammergericht decided, that manufacturing and 
seUing of records of a broadcast without the previous permission 
from the broadcaster is an act of unfair competition i). 
The grounds were that the interests of the broadcaster were 
damaged since his broadcasts come into permanent possession of 
other people without any creative effort and without real expenses. 
No case has been dealt with before the Courts of Justice in the 
Netherlands. 
Since there seems to be little difference of opinion on the purely 
commercial character of the manufacture and sale of recordings of 
broadcasts we may expect that art. 1401 BurgerUjk Wetboek can 
be appUed ^). 
1) Judgment of June 7th, 1928, A.F., 1928, p . 665 ; R.L, 1932, p . 130, and 
Haie, Sonderheft 1 of A.F., p . 82. 
^) Cf. Gerbrandy, o. c , note on page 88. 
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4. T h e o p e r a t i o n o f r e c e i v i n g a p p a r a t u s a n d 
l o u d s p e a k e r s i n p u b l i c p l a c e s . 
The fourth method of direct use of the broadcast is the operation 
of receiving apparatus and loudspeakers in pubhc places. 
I t does not so often happen, that admission is charged to a place 
where a programme is made audible and that the programme of a 
broadcasting station forms part of an entertainment. 
Very often, however, a receiving set and its buUt-in or separate 
loudspeaker are used to provide music and entertainment to guests 
of a hotel, a bar, a barbershop, etc. No admission fee is charged, but 
the use which is being made of the broadcast is undoubtedly of a 
commeicial character i). 
D e m o n s t r a t i o n s . 
A quite different character is created by demonstrations of radio 
reception in show-rooms belonging to radio retaüers and radio manu-
facturers. Then the use of the broadcasts is of a commercial nature 
it is true, but still, there is an appreciable difference between this case 
and the former. The hotel owner uses broadcasts as a means of 
increasing his trade, and so does the radio dealer; the difference 
between the two is, however, that whereas the hotel owner could do 
without radio reception, the radio dealer cannot seU sets without 
demonstrations using radio reception. We can hardly imagine any 
broadcaster objecting against a dealer using his broadcasts for demon-
stration purposes. On the contrary, without receiving material the 
broadcasts would be made in vain and what the radio dealer does 
is of direct advantage to the broadcaster. We can safely take it, 
that such demonstrations are welcomed by the broadcasters even 
without any payment being made. As a matter of fact the whole 
trade puts demonstrations of any kind outside the general commercial 
rules and we need not have any doubt that the broadcasters do the 
same. 
I s p r o t e c t i o n n e c e s s a r y ? 
Does a broadcaster object against a hotel owner using his broad-
casts without paying anything to himself ? We think he does. 
The broadcaster does not incur his expenses in order to create an 
opportunity for hotel owners making money. 
We put the same question as we have done before : may hotel 
owners, barbers, etc. use receiving apparatus and loudspeakers in 
pubhc places in a commercial way without previous permission from 
the broadcaster ? 
)^ Cf. de Beaufort, Auteursrecht, p. 191. 
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And again our answer is : No. 
The hotel owner and, generaUy speaking, everybody using receiv-
ing sets and loudspeakers in order to increase their turnover do not 
use them in order to fulfil a task of a cultural nature. In other words 
the use they make of them is of a purely commercial character. 
There is a rather weak side to this way of attracting the pubUc, in 
so far that the radio set or the loudspeaker very often take the place of 
a band or an orchestra which causes an increase of the army of un-
employed artists. 
The use of receiving sets or loudspeakers in order to attract custom-
ers, which use does not serve the purpose of a cultural character, 
need not be aUowed without permission from the broadcaster if 
the broadcaster needs protection against it i). 
Here again we must fear extra demands frpm the side of perform-
ing artists and authors. Moreover, especiaUy in countries with a great 
deal of out-door Ufe, the opportunity of Ustening freely to broadcasts 
in bars, restaurants, etc., may keep many people from becoming 
subscribers to the broadcasters. 
AU these factois may lead to a weakening of the position of the 
broadcaster if he is not protected against such commercial use of his 
broadcasts. 
Perhaps it is not altogether unnecessary to draw attention once 
more to the danger of reducing the question of this protection to a 
question of copyright law. 
The Copyright Acts in the various countries are based upon the 
Convention of Bern, according to which are protected "les droits des 
auteurs sur leurs oeuvres Uttéraires et artistiques" (Art. 1). These 
rights can even be protected against broadcasting by radio (la com-
munication au public par la radiodiffusion ; Art. l lbis). The broad-
' ) The remark has been made that it seems strange that the innkeeper should 
have to pay something extra if he passes the music from the receiving set in his 
own private drawing room on to his guests whereas he need not pay anything 
extra if he passes his newspaper on to his guests in the reading room. 
To draw the conclusion from this comparison that the commercial use of 
radio broadcasts in bars etc. should be left free does not seem to be quite correct. 
In every case when a commercial use is made of somebody else's achievements 
the question may be put whether such use should be left free or not. When one 
comes to the conclusion that , for instance, the commercial use of newspapers in 
restaurants should be left free, the conclusion should not be drawn from this fact 
that therefore radiobroadcasters may not be protected against the commercial 
use of their broadcasts in restaurants and such like. The one has nothing to do 
with the o ther ; each case has to be dealt with on its own merits. Even if two 
cases are theoretically identical, they may be treated quite differently in practice. 
Such questions as the costof collection of taxes or ' 'retributions' ' may be a deciding 
factor why in the one case payment should take place and in the other not. 
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casts themselves, however, are not "oeuvres Uttéraires ou artistiques" 
and cannot for this reason be protected by a Copyright Act. 
The various theories on the protection of the author against the 
operation of receiving sets and loudspeakers in public places do not 
contribute to the solution of the question whether a broadcaster may 
forbid receiving apparatus and loudspeakers to be used in pubhc 
places freely in a commercial way. 
P o s i t i o n i n v a r i o u s c o u n t r i e s . 
What is the position regarding this point in the various countries ? 
No cases of this nature seem to have been dealt with by the Courts 
of Justice as yet. No prophecy can be made as to the result if suck 
cases are put before the Judges. 
We may mention that in Norway one may not use a loudspeaker 
in public places without special permission. A tax has to be paid to 
the Government, of which a part goes to the broadcasters i). 
In France an annual tax of frs. 50.— is due for receiving sets for 
private use. As soon, however, as the sets are used in haUs or other 
places where the pubUc may enter freely, the tax amounts to frs.100.— 
and when the sets are used in haUs, where the public may enter 
against payment, the tax amounts to frs. 200.— ^ ). 
C o n c l u s i o n . 
Since harm can be done to the broadcaster by the operation of 
receiving apparatus and loudspeakers in public places the broadcaster 
needs protection against this kind of use of his broadcasts too. 
B. I n d i r e c t u s e of b r o a d c a s t s . 
In the four cases of commercial use which we have discussed 
broadcast is exploited in a direct manner. There are, however, also 
a number of cases in which the broadcast is used indirectly ^). If, for 
instance, an eye-witness report of a tennis-match is broadcast, the 
contents of the report, either UteraUy or otherwise can be used com-
merciaUy *). 
Here again the first thing to do is to warn against the mistake to 
look upon this question as a matter of copyright only. Certainly, if 
1) Cf. « . I . , 1932, p . 240 ; A.F., 1932, p . 289. 
2) Loi de Finances of May 31st, 1933, artt . 109-114, and déeret-loi of 
Sept. 21st, 1935. 
' ) Cf. A.F., 1931, pp. 115 ssqq; R.L, 1924, pp. 113 ssqq; R.L, 1928,pp. 100— 
102 ; Buser, o. c , pp. 218 and 224 ssqq. 
*) Of course one can simply rebroadcast or relay the report, make a gramo-
phone record of it or make it heard by loudspeaker in a public place, but then the 
case is one of direct use. 
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a pubUsher prints a radio play it is quite possible that the author of 
the play can claim damages against the pubUsher on account of 
infringement of copyright. But we must investigate whether the 
broadcaster ought to enjoy protection of his own work, for example 
the broadcast of a radio play. He has paid the performing artists, 
he has done aU the work in order to bring the artists before the micro-
phones and he has had the expenses of the technical broadcasting 
etc. 
The character of the contents of a broadcast which can be used 
indirectly may be of such a nature that these contents can or cannot 
be protected by copyright. 
When a radio play is broadcast the play comes within the scope 
of the Convention of Bern. 
When an eye-witness report of a football match is broadcast this 
may also come within the scope of the Convention of Bern. The 
eye-witness report can claim the character of a creative act on the 
part of the reporter. 
But when a simple announcement is made of somebody's death, 
this announcement wül not faU within the scope of the Convention. 
According to art. 9, sub 2, of the Bern Convention, "les articles 
d'actuaUté de discussion économiqpe, poUtique ou reUgieuse peuvent 
être reproduits par la presse si la reproduction n'en est pas expressé-
ment réservée, etc." But according to art. 9, sub 3, "la protection 
de la Convention ne s'appUque pas aux nouveUes du jour ou aux faits 
divers, qui ont le caractère de simples informations de presse." 
Should this distinction make any difference as regards the answer 
to the question whether a broadcaster needs protection of his broad-
casts ? In other words : does the broadcaster need to receive protec-
tion against commercial use of broadcasts with contents of a creative 
character and does he need to receive protection against commercial 
use of broadcasts with contents of a non-creative character )^ ? 
I t seems to us that to put the question in this manner is wrong. 
The broadcaster does his own creative work in both cases : he coUects 
the news or discovers the radio play or arranges the eye witness 
report ; he arranges the broadcast thereof; he arranges for a wire 
connection between the footbaU park and the broadcasting station; 
he arranges that the broadcast can take place at the proper time, that 
the necessary personnel is present and he is responsible for the abüity 
of the reporter and the artist. The sum of all this, the broadcast, is 
the creative work of the broadcaster and it makes no difference 
whether the contents of the broadcast are good subject for copyright 
' ) Cf. Neugebauer, o. c , p . 731. 
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or not. His merit is, that he is the one who is to be thanked for the 
fact that muUons can take part in an event or Usten to news whereas 
without his activities only relatively few people can be present or 
one can only hear the news later. 
I s p r o t e c t i o n n e c e s s a r y ? 
Does the broadcaster need protection in aU cases of indirect use ? 
Is any harm done to the broadcaster if a radio play is printed 
without his permission ? 
Can we leave alone the question whether the author of a radio play 
can find protection in copyright law ? It is true that the fact that 
the author is protected by copyright protects the broadcaster in some 
way against indirect use of the broadcast but not against direct use. 
If a gramophone record of a radio play is made, the pubUc wiU be 
able to do without the broadcaster in the future since it can listen 
to the radio play in the future ; and it is just the listening which is the 
point in a radio play. I t is quite a different thing to read a play and 
to listen to it, a difference as great as between being present at the 
playing of "Hamlet" and reading "Hamlet". This is the difference 
between the direct and the indirect use of a broadcast. The printing 
of a piece of music, broadcast by the broadcaster, wül not cause any 
difficulties to the broadcaster, but harm is done to him if the music is 
rebroadcast, relayed, recorded on a gramophone disc or made audible 
in a pubUc place by a receiving set. 
There are of course other ways of using the broadcast of a radio 
play commerciaUy. We can think for example of the possibüity, 
that another broadcaster takes down notes of the broadcast of a 
radio play and after a short whüe gives a radio play in his own pro-
gramme, executed by other artists, perhaps in other words, but which 
is virtually the same play as the one which was given previously by 
the other broadcaster. 
But, in such cases is not the broadcaster sufficiently protected by 
copyright ? 
We think not. The original broadcaster may have used music and 
sounds with the play to give it a certain character and this can be 
imitated by other broadcasters. Copyright does not protect him 
sufficiently. 
The broadcaster may have spent a great deal of trouble and money 
in arranging a radio play and he may be harmed considerably by the 
indirect use of his play. 
We give another example of indirect use of a broadcast. 
In 1928 a report by an eye-witness of the landing of the airship 
Graf ZeppeUn in Friedrichshafen on its return from its trip to America 
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was broadcast by the Stuttgart broadcasting station. Later on a 
newspaper pubUshed the eye witness report. This could do harm to 
the broadcaster. The pubUc may say : we shaU not listen to the 
broadcast of the eye-witness report since later on we can read it aU 
in the paper. 
The aim of the broadcaster, to give something attractive to his 
Usteners, is more or less frustrated by the newspaper publisher. The 
broadcaster needs protection against such frustration. 
So far we have dealt with two cases in which the contents of the 
broadcasts most probably faU within the scope of the Convention of 
Bern )^ ; in other words : the contents of these broadcasts were 
probably copyright, at least in some countries. 
How is the position as regards news which is not copyright ? In 
our opinion just the same. Much harm can be done to the broadcast-
er if after he has published news this same news, in the same words 
or in another form, can be printed or even rebroadcast by another 
broadcaster, within a few seconds after the original broadcast. 
Here again, the broadcaster is Ukely to suffer harm by such indi-
rect use of his broadcast. 
One might refer to art. 9, sub 3, of the Bern Convention which in 
so many words lays down that news is not copyright. Apart 
from the question whether this rule should not be changed as soon 
as possible, those who make this contention, seem to forget that 
what we should like to see protected is not the news as such but the 
achievement of the broadcaster as such, which is quite a different 
thing. A news buUetin may be drafted in such a form that it cannot 
be denied to be a creative effort in itself, but without any doubt the 
broadcasting in our opinion is always something creative. 
If a broadcaster may simply listen to another broadcaster's news 
bulletin and rebroadcast it in his own words a few minutes later 
without any payment to or the permission of the original broadcaster, 
or if a newspaper pubUsher may, after Ustening to a broadcast, print 
the news which he has heard without payment to or the permission 
of the broadcaster, such a state of affairs may be very harmful to the 
broadcaster since many people who, on account of what they 
receive from the broadcaster, deem it their duty to contribute to 
the broadcaster, may then either become contributors to another 
broadcaster or stop Ustening to news bulletins altogether since 
they can read news in' the newspaper very soon after the broadcast 
and for this reason stop being radio-Usteners altogether. 
1) The Reichsgericht, however, in its judgment of April 29th, 1930, A.F., 1930, 
pp. 425 ssqq., was of the opinion that in the Zeppelin-affair no copyright was 
violated. Cf., however, CaldweU, J .R.L. , p . 490). 
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Here again there is a risk, that performing artists (in radio plays) 
and news agencies wül require extra payments by the broadcaster 
if they know that the broadcaster cannot prevent others from making 
a free use of the contents of their achievements. 
P o s i t i o n i n v a r i o u s c o u n t r i e s . 
There is a rather large amount of Uterature on this subject 
although or perhaps because, the legal position in the various countries 
is rather vague. 
In Germany the case of the report of the Zeppelin landing to 
which we referred above has made furore. The Reichsgericht came 
to the conclusion )^ that the newspaper pubUsher in this case had 
not been guüty of an unfair practice, reasoning largely from the fact 
that news, as such, is not copyright. The Court held, that broad-
casting stations and newspapers are not in competition with each 
other. 
A great deal of criticism has been brought in against this 
judgment ^). 
In America no case has been dealt with by the law courts. We 
may mention that CaldweU *) expects that the American Courts 
would come to the same conclusion as the German Reichsgericht if 
a similar case was laid before them. 
C o n c l u s i o n . 
Since harm can be done to the broadcasters by indirect use of 
broadcasts the broadcaster needs protection against this kind of 
commercial use of broadcasts. 
S u m m a r y . 
If we now balance up what we have found we must come to the 
conclusion that the actual protection which the broadcasters enjoy 
against direct and indirect use of their broadcasts is either lacking or 
insufficient. 
In not a single country is the position so that the protection which 
we deem necessary is granted to the broadcasters against aU kinds of 
commercial use. 
Seen from an international point of view unity in the solution of 
questions of protection of the broadcasters is lacking altogether. 
1) Reichsgericht Entscheidung of April 29th, 1930, A.F. 1930, pp. 425, ssqq; 
R.L, 1931, pp. 59 ssqq. 
2) Cf. Eister, A.F., 1930, pp. 335 ssqq; List, ibidem, pp. 347 ssqq ; BoUecker, 
o. c , pp. 162—164, 172, 173. 
») Cf. J .R.L. , I I , p . 523. 
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There wül undoubtedly be cases where the broadcaster does not 
need the protection of the law so badly as in other cases. Must the 
use of broadcasts be left free on the ground that the broadcaster does 
not in aU cases need protection against such use ? 
Before answering this question we wiU look at copyright and patent 
right. Do the author and the inventor receive protection against 
commercial use of their achievements only when they can prove that 
they need protection ? Certainly not. The general principle is : 
the author and the inventor need protection against commercial use 
of their achievements. Since they do creative work they get such 
protection in aU cases of commercial use of their productions. 
I t seems that the same principle might also be appUed to broad-
casting ; generally speaking, the broadcaster needs protection against 
commercial use of his broadcasts. Since he does creative work, 
representing a res inteUectuaUs, he should get this protection in aU 
cases of commercial use of his broadcasts. In some cases he may not 
need it so badly, in other cases he does need it. He should be able 
to get it always. 
I t seems right that an exception be made for such cases where 
pubUc interest is of such importance that he ought not to get the 
protection which he does not need. If he needs it and pubUc interest 
would be affected by such protection being granted, then from case 
to case a decision wül have to be taken. 
Such a procedure as described here, seems to be in accordance with 
general principles in Ufe. 
One more remark of a general nature must be made. To use a 
broadcast for commercial purposes seems to occur ever more frequent-
ly. Rebroadcasting wül certaiiüy become more and more important if 
the short wave reception, especiaUy in overseas countries, becomes 
of a technically superior quaUty. Relay stations have not reached 
the Umit of their development. The making and selUng of records 
of broadcasting becomes more and more customary. Radio recep-
tion in pubUc places shows a development which is increasing in 
accordance with the development of the apparatus for such recep-
tion. Radio plays and radio news bulletins become more popular 
every day. 
I t seems important to be aware of this fact when one is caUed 
upon to decide whether the broadcaster should receive better and 
more protection than he enjoys at the present moment. 
We shaU have to find out whether the International Conventions 
existing at the present moment prescribe a better protection than 
is actuaUy appUed in various countries. 
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CHAPTER 5 
THE INTERNATIONAL CONVENTIONS AND 
PROTECTION OF THE BROADCASTERS 
We shaU now investigate what the existing international Conven-
tions contain as regards the protection of broadcasters. 
a. C o n v e n t i o n o f B e r n . 
The Convention of Bern ^) until revised in 1928 contained no 
direct reference whatsoever to broadcasting. 
Stül, theoreticaUy, it is quite possible that there are paragraphs 
in the Convention as it read before 1928, which might be appUed to 
radio. This is a question of interpretation. In case of doubt, how-
ever, the Convention has to be interpreted in a restrictive way; the 
Convention represents a Umitation of the sovereign rights of the 
Contracting Powers and a Umitation always has to be interpreted in 
a restrictive way. 
This is different in regard to the national Copyright Acts of the 
Contracting Powers. The rules laid down by the different nations 
who are parties to the Convention do not represent a limitation of the 
rights of those nations, for every country's separate interpretation 
of its Copyright Act had to show whether such act, as it read before 
it was changed, in order to incorporate the modifications of Rome to 
the BerUn Convention, could be deemed to apply and to which extent, 
to broadcasting. 
The conference of Rome has introduced radio wdth so many words 
into the Convention of Bern. 
What were the changes of the Rome Convention applying to 
radio ? 
The British delegation at the Rome Conference proposed to add 
to art. 2 of the Convention a new paragraph reading as follows: "Les 
conférences, les allocutions, les discours, les sermons ainsi que les 
^) The official name of the Convention is : Convention de Berne pour la pro-
tection des oeuvres littéraires et artistiques du 9 septembre 1886 revisée a Berlin 
le 13 novembre 1908 et a Rome le 2 juin 1928. 
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CEuvres orales spécialement créées pour la radiodiffusion seront 
proteges conformément a la legislation nationale du pays ou la 
protection est réclamée." 
This proposal was not accepted ^). 
At the Conference two different opinions were brought forward ^). 
On the one hand there were delegates who were of the opinion that 
the Convention should contain no other rights than the exclusive 
right of the author to dispose of his work as regards broadcasting by 
radio. The majority of the delegates on the other hand were of the 
opinion that in some way or other it should be laid down that the 
pubUc must be able to participate in the possibUities offered by radio. 
A r t . l l b i s . 
At first it seemed that the Conference would not come to a solution 
of the difficulties but in the end unanimity was reached on the foUow-
ing text which was ultimately introduced into the Convention as 
paragraph l lbis : 
" 1 . Les auteurs d'oeuvres Uttéraires et artistiques jouissent du 
droit exclusif d'autoriser la communication de leurs oeuvres au 
pubUc par la radiodiffusion. 
2. II appartient aux legislations nationales des Pays de I'Union 
de regier les conditions d'exercice du droit vise a l'aUnéa precedent, 
mais ces conditions n'auront qu'un effet strictement Umité au pays 
qui les aurait étabUes. EUes ne pourront en aucun cas porter atteinte 
ni au droit moral de I'auteur, ni au droit qui appartient a I'auteur 
d'obtenir une remuneration equitable fixée, a défaut d'accord amiable, 
par l'autorité competente." 
N o p r o t e c t i o n o f b r o a d c a s t e r s . 
We traced the history of this article in order to find out whether 
the Convention of Bern in its present form contains anything a» 
regards the protection of the broadcasters. Therefore we do not 
propose to go into such questions whether art. l lbis covers the rights 
of the author as regards rebroadcasting or the rights of the author 
as regards the user of a loudspeaker in a restaurant. Our subject 
does not deal with the rights of the authors, not even with their rights 
after the broadcast has taken place, but with the rights of broadcasters 
regarding broadcasts themselves. To this subject neither art. l lb is , 
nor any other article of the Convention of Bern contains even the 
least reference. This is not a strange coincidence since the "scope" 
1) Raestad, La Convention de Berne, 1931, p . 125. 
^) Raestad, o .c , pp. 201 ssqq. 
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of the Convention of Bern as laid down in its first article is : "la 
protection des droits des auteurs sur leurs oeuvres Uttéraires et artis-
tiques." 
This opinion of ours, however, is not shared by everybody. I t 
has been suggested that the broadcasters can find a prptectioiu of 
their broadcasts in the Convention of Bern. 
Those who take this point of view are of the opinion that the text 
of art. 2 of the Convention covers radio broadcasts in its expression : 
*'oeuvres artistiques"; they contend that a broadcast is a work of art 
in the sense of this Convention. 
First of aU there is against this that at the time when art. 2 was 
given its present text (1886), there did not even exist the sUghtest 
conception of the idea of radio broadcasts. 
If we read the text of art. 2 of the Convention of Bern )^ carefuUy 
we must come to the conclusion that what the broadcaster "creates" 
is something qpiite different from what the Convention of Bern covers. 
As we have seen in chapter 2 the "oeuvre" of the broadcaster is a 
mixture of artistic and technical performances, but it does not Ue 
entirely in the "domaine littéraire, scientifique et artistique" of art. 2 
of the Bern Convention. 
The object of patent right may Ue partly in the "domaine scien-
tifique", even partly in the "domaine artistique", but first of aU it 
must be a new article or a new method of production. I t does not 
belong to copyright. With broadcasting right it is an analogous case. 
Its object may Ue partly in the "domaine artistique", but de facto 
the broadcast is something with a distinct character : it is something 
new, neither faUing under the scope of copyright nor under the scope 
of patent right. I t is too technical to belong to copyright ; it is too 
artistic to belong to patent right ^). The mistake is sometimes 
' ) 1. Les termes "oeuvres littéraires et artistiques" comprennent toutes les pro-
ductions du domaine littéraire, scientifique et artistique, quel qu'en soit le mode 
ou la forme d'expression, telles que : les livres, brochures et autres écrits ; les 
conférences, allocutions, sermons et autres oeuvres de même nature ; les oeuvres 
dramatiques ou dramatico-musicales, les oeuvres chorégraphiques et les panto-
mimes, dont la mise en scène est fixée par êcrit ou autrement; les compositions 
musicales avec ou sans paroles ; les oeuvres de dessin, de peinture, d'architecture, 
de sculpture, de gravure et de lithographic ; les illustrations, les cartes géogra-
phiques ; les plans, croquis et ouvrages plastiques, relatifs a la geographic, a la 
topographic, a I'architecture ou aux sciences. 
2. Sont proteges comme des ouvrages originaux, sans prejudice des droits de 
I'auteur de Tceuvre originale, les traductions, adaptations, arrangements de musique 
et autres reproductions transformées d'une ceuvre littéraire ou artistique, ainsi 
que les recueils de différentes oeuvres. 
2) Cf. Dencker, A.F., 1928, p . 194 ; List, A.F., 1932, p . 25. 
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made, that, since the achievements of a broadcaster are of a creative 
nature, he should be granted protection by copyright ^). The inventor 
does creative work too, but a new right was necessary to protect 
him ; his achievements were not covered by copyright. And so it 
is with the broadcaster : he does creative work, but not such creative 
work, that copyright as it is could protect him. And it would be 
wrong to stretch copyright beyond its natural ambit in order to 
protect broadcasters. 
N o i n t r o d u c t i o n o f p r o t e c t i o n o f b r o a d c a s t -
e r s i n t o t h e C o n v e n t i o n . 
There are some people who, although they acknowledge that, 
strictly speaking, the protection of the broadcaster is not a question 
of copyright, plead for an incorporation of rules for the protection of 
the broadcasters in the Convention of Bern. 
Laurens ^) referred in this respect to the wish which in 1933 was 
laid before the International Congress of Rome concerning the pro-
tection of the rights of the producers of gramophone records. 
The fifth international radio-congress (Warsaw 1934) adopted a 
proposal which went in this direction ^). 
In a very instructive article in R.L *) Homburg warns against 
stretching the Convention of Bern beyond its original intentions. 
He advises to go back to the strict conception of copyright and to 
take away from the Convention aU dispositions regarding secondary 
1) Cf. Möhring, A.F., 1934, pp. 74 and 75. 
*) Cf. Fifth Congress, p . 130. 
' ) Cf. ibidem, pp. 132 and 142 : "Le congres émet le voeu que les produc-
tions de radiodiffusions soient protegees, en consideration de leur nature spéciale, 
dans le cadre de la Convention de Berne pour la protection des oeuvres Uttéraires 
et artistiques, par une disposition insérée dans une annexe a cette Convention; 
Que, s'il est nécessaire d'arriver a un reglement uniforme, au moins sur les 
points essentiels, par la voie d'une convention internationale, les lois nationales, 
lesquelles doivent s'inspirer des principes de la Convention, accordent, au besoin 
sur chaque point particulier, une protection efiScace aux productions de la radio-
diffusion, de fagon a assurer la protection internationale nécessaire ; 
Que, quel que soit le fondement juridique de la protection des productions de 
radiodiffusion, le producteur doit être assure d'un controle et d'une equitable 
remuneration a I'occasion de toute utilisation industrielle des dites productions 
par autrui. 
Le Congres charge le Comité International de la Radioélectricité de trans-
mettre ces voeux au Bureau de I'Union Internationale pour la Protection des 
Oeuvres littéraires et artistiques a Berne, en vue de leur communication a la Con-
férence de Bruxelles." 
*) R.L, 1937, pp. 181 ssqq: Les abus commis au moyen de la presse, du cinéma, 
etc. . . . et leurs remèdes. 
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rights or rights, derived from copyright and to group the latter ones 
in one or more separate Conventions *). 
In fact. Homburg is quite right, when he says that the Convention 
of Bern has been stretched beyond its original scope in practice. The 
basis of the Convention used to be to give protection to creative works 
of art or literature. The criterion of creative work has been forgotten 
in practice in most countries. Protection is being granted to things 
Uke programmes of musical performances, announcements of reU-
gious services, although the creative element in them is altogether 
lacking. I t is not strange that foUowing on this historical develop-
ment of things some people see no harm in incorporating the protec-
tion of broadcasts into the Convention of Bern, mainly for the reason 
that this Convention has undoubtedly acquired an enormous author-
ity in most countries of the world. The advocates of this procedure 
prefer incorporation of the protection of broadcasts into a Uving, 
powerful Convention rather than the creation of a new Convention 
which StiU has to show that it can acquire vitaUty in operation. 
This appears very attractive indeed, but we must warn against 
such procedure. No doubt broadcasting wiU in future become of 
ever increasing importance in cultural and economic Ufe. We must 
never forget that it is now only in its early youth and that we are 
trying to find a solution for its difficulties which wiU give it a sound 
legal basis. Viewed in this light we fear that it would not be the 
proper procedure to incorporate the protection of broadcasts into a 
convention into which it does not by nature belong. 
The above mentioned point of view is Shared by practicaUy every-
one. For instance this may be seen from the fact that one of the 
most modern Copyright Acts, the Austrian Act of Aprü 9th, 1936, 
protects "Werke der Literatur, der Tonkunst, der bildenden Künste 
und der Filmkunst" (§ 1) hut not radio broadcasts, although reference 
is frequently made in this Act to broadcasts. Stronger s tü l : in 
§ 59 the commercial use of broadcasts is referred to in so many words, 
but only the performing rights societies are protected against such use, 
not the broadcaster himself ^). 
b. C o n v e n t i o n o f M a d r i d . 
After studying the Convention of Madrid, we come to the conclu-
sion that this Convention does not form the basis for protection of the 
broadcaster against the use of his broadcasts ^). 
') This opinion is not shared by Claxton, cf. R.L, 1932, p. 310. 
4 Cf. R.L, 1936, p. 263. 
') The official name of the Convention reads : Convention internationale 
des telecommunications du 10 décembre 1932. The text may be found in R.I.» 
1933, pp. 23, ssqq. 
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Art. 1 of the Reglement general des radiocommunications, annex 
to the Convention, contains the foUowing definition of "Service de 
radiodiffusion téléphonique": "un service effectuant la diffusion 
d'émissions radiophoniques essentieUement destinées a être regues 
par le pubUc en general." 
When reading this definition, one might be incUned to come to the 
conclusion that the Convention considers radio broadcasting as a thing 
which everybody may use as he Ukes, both for his own private use 
and also for other purposes, such as the exploitation of a relay station. 
On second thoughts we must, however, come to quite a different 
conclusion. The Convention of Madrid deals with various kinds of 
services. One of these kinds is the "radiodiffusion téléphonique", 
which, unUke other kinds of services, is meant for the pubUc in general. 
I t therefore does not seem to be justified to read anything at aU in the 
definition of "service de radiodiffusion téléphonique" regarding 
radio broadcasts being protected or not against anybody or anything. 
The Convention of Madrid does not contain anything as regards 
the protection of the broadcasters at aU, nor does this convention, 
which is of a technical character, seem to be the suitable place for 
such protection. 
c. C o n v e n t i o n o f P a r i s . 
After the Convention of Bern and the Convention of Madrid, we 
m.ust investigate whether the Convention of Paris >•) forms or can be 
made the basis for the protection of broadcasters against the use of 
their broadcasts. 
By many authors and at more than one international congress the 
theory was defended that drawing profit from a radio broadcast 
without the previous permission of the broadcaster is a case of unfair 
competition ^). 
The first international radio congress of Paris, 1925, adopted the 
foUowing resolution : 
"Aucune exploitation commerciale d'une emission radioélec-
trique ne pent avoir Ueu sans entente avec l'émetteur. 
La repression de la concurrence deloyale reconnue en matière 
industrieUe et commerciale par la Convention internationale de Paris 
de 1883, revisée a BruxeUes et a Washington, s'appliqpie a toute 
1) The official name is : Convention internationale de I'Union pour la protec-
tion de la propriété industrielle de Paris de 1883, revisée a Bruxelles, aWashington 
et a la Haye. 
2) Cf. Neugebauer, o . c , p . 711 ; Tabouis, R.L, 1927—1928, pp. 117, 118; 
Dor, R.L, 1932, p . 115. 
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utiUsation quelconque des informations (de presse, de finances, de 
publicité, etc.) transmises par la voie radioélectrique ^)." 
This resolution refers only to the broadcasting of informations. 
The second congress, however, held in Geneva in 1927, went a 
step further and dealt with broadcasting in general^). 
After the .first congress of 1925 relaying of broadcasts over the 
telephone wires had started in The Hague. The congress caUed this 
"un acte de pure concurrence deloyale". This second congress did 
not go very deeply into the matter either. The resolution of the 
first congress was not upheld and a "wish" was adopted as foUows : 
"Le congres émet le voeu qu'aucune retransmission électrique ou 
radioélectrique et qu'aucune reproduction dans un but commercial 
d'une emission radioélectrique, quelque forme qu'eUe revête, ne 
puisse se faire sans une entente préalable avec l'émetteur. 
Que les Etats contractants s'engagent a réprimer toute violation 
des principes admis comme de tous actes de concurrence deloyale, 
par des sanctions civües ou pénales qui devront être prévues par la 
legislation de chacun des pays contractants ^)." 
A report by Tabouis was laid before the third congress, held in 
Rome in 1928, in which he bases himself upon the adagium : "nul 
n'a le droit de s'enrichir aux dépens d'autrui *)." 
Tabouis insisted upon the completion of the 1883 International 
Convention of Paris, relating to industrial and commercial property, 
by inserting provisions that the commercial use of broadcasts with-
out previous permission of the broadcaster should be treated as an 
act of unfair competition. For this he found aU the more reason in 
the fact that during the conference of the Hague in 1925 a change of 
art. lObis of this Convention had been carried through declaring every 
act which contained competition contrary to estabUshed practice 
and to honesty in industrial and commercial matters to be an act of 
unfair competition in the sense of the Convention. 
Barone explained in an other report )^ to thethird congress that 
it could be made possible to bring the commercial use of radio 
broadcasts without previous permission of the broadcaster under 
the notion "unfair competition". Barone proposed to change the 
second paragraph of the resolution adopted by the first Congress 
as foUows : 
"La repression de la concurrence deloyale reconnue en matière 
Ï) First congress, p. 95. 
*) Second congress, pp. 49 ssqq. 
') Ibidem, p. 155. 
«) R.L, 1927—1928, p. 102. 
6) R.L, 1929, pp. 93 ssqq. 
Rights affecting the use of Broadcasts 5 65 
industrieUe et commerciale par. la Convention Internationale de Paris 
de 1883, revisée a RruxeUes, a Washington et a la Haye, s'appUque 
aux utilisations commerciales radioélectriques ^)." 
This goes further than the first Congress did : not only infor-
mations but all the broadcasts fall under this resolution. 
The basis of Barone's proposal was the axiom that it is not allowed 
to make use of the results of somebody else's initiative without per-
raission or payment. 
During this third congress the German radio lawyer Dr. WiUy 
Hoffmann made the foUowing statements )^ : 
"Discuter le problème de la T.S.F. et de la concurrence deloyale, 
c'est discuter le droit d'émission", and "Le droit d'émission est le 
droit de la société d'émission d'exploiter remission de toutes fanons." 
According to Hoffmann art. 10 bis of the Paris Convention is the sedes 
materiae of the droit d'émission. 
This art. 10 bis reads as foUows : 
Coustitue un acte de concurrence deloyale tout acte de concur-
rence contraire aux usages honnêtes en matière industrieUe ou com-, 
merciale. Notamment devront être interdits : , 
1. Tous faits quelconques de nature a créer une confusion par 
n'importe quel moyen avec les produits d'un concurrent ; 
2. Les allegations fausses dans I'exercice du commerce de nature 
a discréditer les produits d'un concurrent. 
During the third Congress it was pointed out that it certainly 
would not be right to bring every commercial use of broadcasts under 
the notion "unfair competition" ; for instance this would not be 
right as regards the demonstrations of radio receiving sets by a 
dealer ^). 
, After long discussions the third congress adopted the foUowing 
"wish": • 
Le congres, considérant : 
Que la nécessité d'une protection tant nationale qu'intematio-
nale centre I'utiUsation dans un but commercial des emissions radio-
phoniques se fait de plus en plus pressante ; 
Que, d'autre part, cette protection ne touche en rien a celle accor-
dée aux auteurs des oeuvres émises ; 
Emet le voeu : 
Que Particle lObis, aUnéa 3, de la Convention de Paris, revisée a 
la Haye en 1925, concemant la protection de la propriété industrieUe 
soit complete par un paragraphe 3 dont la teneur sui t : . . . . "toute 
1) Ibidem, p. 98. 
') Third congress, p . 107. 
3) Ibidem, p. 105. 
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utüisation dans un but lucratif d'une emission radioélectrique sans 
l'autorisation préalable de l'émetteur'^)." 
The fourth Congress, held at Liege in 1930, went deeper into the 
matter. I t became clear to the members that the theory of unfair 
competition left many questions unsolved. Many cases of commer-
cial use of a radio broadcast cannot be considered to have the char-
acter of competition, and a fo.-tiori of unfair competition. The 
American representative Reber made this quite clear ^). AU the saine 
not much progress was made as compared with the results of the 
third Congress. The following was the result of the fourth Congress : 
,,Le Congres confirmant les voeux adoptés par les precedents 
Congres de Paris, de Geneve et de Rome du Comité Interna-
tional de la T.S.F., 
Considérant que si, sous réserve des droits des auteurs, artistes 
interprètes et executants, ü est loisible, au point de vue du droit 
civü, de capter Ubrement pour l'audition privée des emissions de 
radio-diffusion, il est par centre iUicite d'utüiser sciemment et sans 
autorisation préalable, dans un hut commercial des emissions présen-
tant un certain caractère privatif, 
Emet le voeu: Que l'art. 10 bis, aUnéa 3, de la Convention de Paris, 
revise a la Haye en 1925, concernant la protection de la propriété 
industrieUe soit complete par un paragraphe 3 dont la teneur suit : 
"Toute utüisation dans un but commercial d'une emission de radio-
diffusion sans l'autorisation préalable de l'émetteur ^)." " 
During these four Congresses not much progress had been made. 
In spite of the objections which had been brought forward the idea 
of making unfair competition the basis of a broadcast copyright was 
not dropped. 
The change came when Vandenkerchove wrote his report for the 
fifth Congress *). Vandenkerchove warns against ranging every manner 
of using broadcast commerciaUy among the acts which represent an 
unfair manner of competition. 
At last, during the fifth Congress, held in Warsaw in 1934, the 
members Ustened to Homburg, who already in the VIII. volume of 
R.L )^ had put the question, in what way could there be competition 
between the business of the innkeeper on the one hand and the com-
mercial exploitator of radio broadcasts on the other hand. The 
domain of the one is quite different from the domain of the other. 
1) Ibidem, p. 185. 
2) Fourth Congress, 1930, pp. 56 ssqq. 
3) Ibidem, p. 217. 
*) R.L, 1934, pp. 21 ssqq. 
•>) 1932, pp. 311 ssqq. 
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There might be competition between a rebroadcaster or a relay sta-
tion on the one side and a broadcasting company on the other side 
but that would be aU. And for this reason Homburg thinks it absurd 
to range every mode of using broadcasts commercially without pre-
vious authorisation among acts of unfair competition^). 
After a very short discussion the fifth Congress, without much 
ado swept aside the conclusions of the previous congresses. 
We quite agree with this. The theory of unfair competition does 
not offer a solution for many cases of using broadcasts commerciaUy. 
That a barber who put^ a loudspeaker in his saloon to entertain his 
customers, should compete with a broadcasting station and that this 
competition should in addition have to be considered as an unfair one 
is rather difficult to accept. It is surprising that even in 1937 Schenk ^ ) 
could come to the conclusion that aU difficulties can be solved with 
the notion of unfair competition ^). 
The proposal has been made by Homburg and adopted as the 
solution of the whole question by BoUecker*), i. e. not to add a third 
paragraph to art. 10 bis of the Paris Convention, but to create a new 
article 10 ter, reading as follows : 
"Les pays contractants sont tenus d'assurer aux ressortissants de 
I'Union une protection efficace centre toutes les utiUsations commer-
ciales sous quelque forme que ce soit des emissions de radiodiffusion." 
We regret we are not able to agree with this solution either, 
although we must admit that its simplicity seems very attractive. 
I t is quite true what Vandenkerchove wrote )^ : 
"Faire rentrer la protection dans les categories qui ne sont pas 
adaptées au problème nouveau comporte le risque de restreindre 
cette protection, sinon même de la rendre illusoire." 
We must admit that the notion of unfair competition has been 
used sometimes in jurisprudence and we have not denied that in some 
cases the commercial use of a broadcast really represents unfair com-
petition. What we mean to say is that not aU cases can be covered 
by the notion of unfair competition. 
1) Homburg, R.L, 1935, p . 271 ; cf. Caldwell, J.R.L., 2, p . 524 and R.L, 1932, 
p . 204; Neugebauer, o. c , p . 711, is also of the opinion that with the idea of unfair 
competition not more than a partial protection of the broadcaster could be obtained. 
Paul de la Pradelle, R.L, 1932, p . 133, admits that unfair competition would not 
cover aU cases, but he is of the opinion that it covers so many cases that in this 
direction the protection of broadcasters should be looked for. See further Jala-
guier, o .c , p . 232; BoUecker, o. c , pp. 170, 178; Barone, R.L, 1928/9, pp. 95 ssqq. 
*) In A.F., Sonderheft Nr. 3 der neuen Folge, p . 39. 
' ) Cf. A.F., 1933, p . 314 ; cf. HiUe, A.F., Sonderheft 1, p . 91, Buser, p . 224. 
*) Cf. BoUecker, o. c , p . 178. 
' ) R.L, 1934, p . 22 ; see also sixth congress, p . 108. 
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In jurisprudence in some cases, as we said, making commercial 
use of radio broadcasts was interpreted as unfair competition. 
A famous case is the eye-witness report of a boxing match. The 
report was reproduced on gramophone discs without previous permis-
sion of the broadcaster. The Berlin Kammergericht in passing 
judgment found this act to be a case of unfair competition ^). 
Another famous case is the judgment of the German Reichsgericht 
of April 29th, 1930, concerning a report of the arrival of theZeppehn. 
This too was deemed to be a case of unfair competition ^). 
The Convention of Paris does not offer sufficient protection to the 
broadcasters and we must warn against expectations based upon 
proposed changes in this Convention. 
1) This judgment in A.F., 1928, pp. 665 ssqq. 
") This judgment in A.F., 1930, pp. 425 ssqq ; cf. ibidem pp. 335 ssqq. 
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CHAPTER 6 
INCORRECT BASES FOR PROTECTION 
OF THE BROADCASTER 
In chapter 4 we came to the conclusion that the broadcasters 
deserve and need protection against use of their broadcasts for com-
mercial purposes, but that in the various countries such protection 
could not be found in the leges latae. 
In chapter 5 we found that the broadcasters cannot find protection 
in the existing international conventions. 
From two sides a theory has been buut up in order to prove that 
using a broadcast for commercial purposes does faU within the 
scope of the leges latae of various countries. 
a) U n j u s t e n r i c h m e n t . 
Some authors say that commercial use of a broadcast simply is a 
case of unjust enrichment. Saudemont*) is the first defender of this 
theory. According to Saudemont the act of drawing profit from a 
radio broadcast is an act against which the actio de in rem verso may 
be used. AU the necessary elements are present, says Saudemont. 
First of all there is enrichment of those who use the broadcast for 
commercial purposes. 
There is also impoverishment, caused by the broadcast itself. 
The broadcast costs an amount of money which is lost as soon as the 
broadcast has taken place. 
And in the third place there is a relation of cause and effect 
between the impoverishment of the broadcaster and the enrichment 
of the user : the broadcaster gets poorer because the broadcasts are 
used for commercial purposes. 
Saudemont acknowledges, however, that not much effect can be 
reached with the actio de in rem verso because it wül always be very 
difficult to prove how big the impoverishment has been, especiaUy 
since programmes of various broadcasters are being used. 
*) La radiophonie et le droit, 1927, pp. 206, ssqq; cf. further Eeman, first 
congress, p. 28. 
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That the practical value of the actio de in rem verso is nihU, is 
acknowledged by all defenders of this theory *). 
Against the theory itself many objections were very soon brought 
in. The difficulty was not the element of enrichment ; this could 
be easüy proved, but not the impoverishment of the broadcaster. 
In some countries, especiaUy those which broadcast sponsored 
programmes, the situation is, the more people listening to the 
programmes the more important the broadcast becomes )^ and it 
would be almost impossible to show to the Courts of Justice to what 
extent the broadcaster had been impoverished. 
Gerbrandy )^ still goes a step further. 
If, he says, the impoverishment could be proved, why should this 
impoverishment be unjustified ? The owner^of a relay station does 
nothing but organize a business, i. e. that act on which the whole of 
our economic life is based. This act, Gerbrandy says, aUows him to 
reap the fruits of his enterprise, of the risk he runs, of his toil, exactly 
in the same way as müUons of other organizers of business have reaped 
the fruits of their labour by making an indirect use of what economic 
Ufe has created as an indispensable condition for their activity. 
I t seems to us, that this goes too far. The consequence of these 
remarks would be that both copyright and patent right ought to be 
done away with. Authors and inventors create things which are 
indispensable in economic Ufe and still, omnium consensu, they must 
be protected against the millions of organizers of business by special 
laws in order that the organizers do not make use of the results of 
the authors' and inventors' labours without duly paying for it. To 
say that, since there exists a right to use freely what the economic Ufe 
has created, the protection of the broadcaster may not be based on 
the theory of unjust enrichment is a petitio principii. 
As to the relation of cause and effect between the enrichment and 
impoverishment another difficulty arises ; for example, a relay station 
does not simply play a passive part in passing on the broadcast to 
its members : it also does something active : it provides and uses 
apparatus and programmes. It wiU be very difficult to prove from 
case to case where the causaUty comes in between enrichment and 
impoverishment. 
1) Cf. Bouruet-Aubertot, R.L, 1924, pp. 75, ssqq; Tabouis, R.L, 1927—1928, 
pp. 114 ssqq; Dor, R.L, 1932, p . H I ; Paul de la PradeUe, R.L, 1932, p . 130; 
Buser, o . c , pp. 221 and 222; Tabouis, A.F., 1933, p . 314; Homburg, page 41 of 
the report of the conference for comparative law. The Hague, 1932 ; the same, 
R.L, 1932, p . 318; Vandenkerchove, R.L, 1934, p . 22; First congress, 1925, pp. 19 
ssqq ; BoUecker, o. c , p . 167 ; Jalaguier, o. c , pp. 226 ssqq. 
2) Caldwell, J .R.L., I I , p . 493. 
' ) O. c , p . 77. 
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Our conclusion is that the theory of unjust enrichment does not 
provide a basis for the protection of broadcasters. 
b) T h e o r y of p r o p e r t y of t h e t r a n s m i t t e d w a v e s . 
The second theory is the one which says that the broadcaster . -
finds protection against the use of his broadcasts for cornmercial pur-
poses in the fact that he, the broadcaster, is the owner of the trans--
mitted waves. 
We find in an article of two Belgian authors, Brossier and de la 
Cazerie *) the theory, that the broadcaster is the owner of the waves 
and of the energy which he transmits. They compare the rights of 
the broadcaster to the waves and the energy to the rights of the water-
companies to the water and to the rights of the gas-companies to the • 
gas which they distribute ^). \ 
After our remarks in the chapter on copyright and patent right 
Uttle need be added to prove that this theory is not tenable ^). 
Our objection to this theory is that the object-of the right of the 
broadcaster cannot be the ether waves, just as little as the object 
of copyright can be the manuscript and as the object of patent right 
can be the description of an invention. But it is even doubtful, to say 
the least of it, whether one can talk of property of waves. 
The waves miss the characteristics of things which can be the 
object of property *). ' '• • - • ' ' , . 
The object of broadcast copyright, however, does not consist of 
material but of immaterial things. And, as was once more pointed 
out by CaldweU : '*the rules, governing ownership and possession of 
physical objects cannot be extended to the relations between persons 
and something so elusive and transient as electrical disturbances in 
the hypothetical ether *)." Ownership therefore is certainly not a 
basis for the protection of broadcasters. 
)^ "Le Statut des émetteurs", R.L, 1925, p . 106. ' -
^) Cf. Vroonen, R.L, 1925, p . 6 ; Wettstein, ibidem, pp. 158 ssqq. 
' ) Cf. Neugebauer, o. c , p . 709 ; Buser, o. c , p . 31. 
*) Cf. First congress, p. 19 and p. 2 8 ; Third congress, p . 98 ; Dor, R.L, 1932, 
p . 113 ; cf. an American law-suit, quoted in R.L, 1932, p . 203, note 2, in which the 
statement occurs, tha t the waves are a res communis just like the sun and the wind ; 
cf. further Saudemont, o. c , p . 202 ; Jalaguier, o. c , pp. 17 and 219 ; BoUecker, 
o. c , p . 168 ; Pappafava, R.L, 1925, p . 16 ; Raestad, o. c , pp. 15 and 16. 
"•) J .R.L., I I , p . 493 and R.L, 1932, p . 203. Cf., however, Dr Vinding Kruse, 
G.E., Band 1, pp. 353 ssqq, who holds the view that not only the right to corporeal 
things, but also that to intellectual assets must be described as property. This 
does not take away the fact that concerning the right of property in intellectual 
works Kruse needs a set of rules which differ in many respects from those concerning 
the right of property in corporeal things. 
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••'.-' ' CHAPTER 7 
' ' ; BROADCAST COPYRIGHT 
In' chapter 2 we saw that, generaUy speaking, the broadcaster 
deserves protection of his broadcasts. In chapter 3 we came to the 
conclusion that such protection should not be appUed to the private 
use of broadcasts whereas in chapter 4 we came to the' conclusion 
that such protection ought to be given against the commercial use of 
broadcasts. In chapters 4 and 5 we saw that neither the leges latae 
of the various countries nor the international conventions provide a 
basis for such protection and in chapter 6 we came to the conclusion 
that the notions of unjust enrichment and of property of the trans-
mitted waves cannot be made the basis for protection. 
The only >vay in which the justified an^ hecessary protection of 
the broadcaster can be granted is, in. our opinion, the creation of a' 
new Broadcast Copyright. 
Before we go into detaüs, we refer to what we said jin chapter 1 on 
the creation of new incorporeal rights. After what we said there we 
can be very brief as regards the object of broadcast copyright. 
O b j e c t o f b r o a d c'a s t c o p y r i g h t . - , • • 
Incorporeal rights are, as Edmond Picard has shown, iura in re 
intellectuaU. The res inteUectuales in copyright are the "oeuvres 
Uttéraires et artistiques". In patent right they are the inventions. 
Can we say that the product of the broadcaster : the radio broad-
cast, die Sendung, I'émission, is a "res inteUectuaUs" ? 
In our opinion it certainly is. 
The object of the incorporeal copyright is not the corporeal sub-
stance in which the oeuvre Uttéraire ou artistique is contained ; the 
object is the creative idea, the Uterary or artistic work itself. 
The object of the incorporeal patent right is not the corporeal 
substance, in which the invention is contained; the object is the new 
idea, the invention itself. 
The object of the incorporeal broadcast copyright is not the 
electric waves, which as it were carry the radio broadcast, but the 
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object ist the idea, the broadcast, itself. In other words : in copy-
right: not the corporeal printed novel but the incorporeal creation 
of the novel; in patent right: not the corporeal manufactured radio 
valve but the incorporeal creation of the radio valve ; in broadcast 
copyright: not the signals transmitted which are carried on vibrations 
of the waves, and which, when received by the radio receiving set 
are by the latter again transformed into speech and music, but 
the incorporeal creation of the broadcast. 
S u b j e c t o f b r o a d c a s t c o p y r i g h t . , 
Subject of copyright is the author of a work of Uterature or art. 
Subject ofpatent right is the inventor. 
Subject of broadcast copyright is the broadcaster. The broad-
caster is the originator of the radio broadcast. He uses several instru-
ments : the broadcasting station and its staff, the musicians, the 
conductor, the artists, etc. ; aU of them are engaged by the broad-
caster who certainly leaves a good deal of freedom to those engaged 
by him regarding the manner in which they wiU execute the broad-
cast but after all the broadcaster's staff and artists cannot be placed 
in any higher category than the printer, pubUsher and manufacturer 
in the fields of copyright and patent right. 
C h a r a c t e r o f b r o a d c a s t c o p y r i g h t . 
Having seen what the object and the subject of broadcast copy-
right are, we repeat that this broadcast copyright is an incorporeal 
right, ius in re intellectuaU. The broadcast is an economic thing 
which represents a certain value and broadcast copyright therefore 
has all the characteristics of a right of property. 
May this broadcast copyright be an absolute right ? 
An absolute right is such a right, which nobody may infringe. 
Should broadcast copyright be an inherent right of the broadcaster 
which nobody may infringe ? 
The question therefore is (if we may put the question very 
generally): should the law in a certain country say : "nobody may, 
for a certain number of years, without previous permission of the 
broadcaster, make commercial use of broadcasts, or : broadcasts 
may not be rebroadcast, may not be relayed by a relay station, may 
not be recorded on gramophone records nor may they be used in 
pubhc places, except on certain conditions ?" 
Some authors on radio law are of the opinion that the creation of 
an absolute broadcast copyright goes too far. They say: there is no 
need for such a general protection of the broadcaster. Certainly, 
the broadcaster has expenses, he does a certain amount of creative 
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work and we are not unwilling to give him a certain amount of 
protection, but after aU, this protection should be given rather in the 
interest of the public than of the broadcaster himself. As long as we see 
to it, that broadcasts can take place regularly and to the satisfaction 
of the public and without too much trouble to the broadcaster, the 
Government has done its duty. Think of the ancient days just after 
the invention of the art of book-printing. The Government did not 
go further than giving the printer and the pubUsher a certain amount 
of protection, which made it possible for him to cover his expenses 
of making printing material, etc., leaving a certain amount of profit 
to him, but that was aU; the author was left unprotected. The 
pubUsher never received a droit d'édition ; the privilege which he 
received guaranteed that he would receive a certain protection in 
common law and in penal law, but such protection never became an 
absolute right. 
I t is said, if you do the same with regard to the broadcaster, you 
have done your duty. Protect him, by some administrative measures 
against relay stations and such Uke, and you wül see, that everything 
goes well in the radio world. 
What should be said in answer to this point of view ? 
First of all we may say, that we agree that one should be very 
careful in protecting new economic interests in the form of protection 
by an absolute right. Absolute rights are of far reaching consequence 
in the whole of economic life ^). 
On the other hand we may say : be careful that you do not leave 
an important new factor in life insufficiently protected. 
Radio broadcasting has become a very important factor in poUt-
ical, educational and especiaUy in economic life. The expenses on 
account of the buüding and upkeep of studios and of transmitting 
apparatus, of the composition of good programmes, the expenses for 
artists, royalties, etc. are enormous. It is true that radio broad-
casting is only a very young phenomenon in economic hfe but its 
growth is of such unknown rapidity and extent, that already after 
less than two decennia since its birth, it has become a factor of enor-
mous importance in economic life. 
And then : the example of publishing right is certainly not a very 
enticing one. 
As we have pointed out the pubUshing right was nothing more 
than a monopoly to print and seU the privüeged work to the exclusion 
of everybody else, protected by administrative regulation of not very 
far reaching consequence. 
1) Cf. Gerbrandy, o. c, pp. 83 ssqq. 
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Now not only in practice but also in theory this pubUshing right 
has proved to be of insufficient strength. 
First of all in practice because history has proved that it took 
very Uttle time to uproot this whole system of privüeges. We may 
advise the reading of the first part of Olagnier's "Droit d'auteur" 
which gives an exceUent historical survey of the development from 
publishing right to copyright. To us, who can now look over the 
whole procedure of this growth, it is quite simple to see that neither 
the author, nor his descendants, nor the public could in the long run 
be satisfied with a state of affairs which only offered a quite insuffi-
cient amount of protection to those concerned •"•). 
What is more serious, is that the basis of the ancient pubUshing 
right was wrong. 
I t protected only the publisher but left unprotected the authors 
of works of Uterature and art. We do not want to say, that the 
publishers should be left unprotected, but theoretically and practi-
caUy history has proved that the authors themselves ought to reap 
the fruits of their work before anybody else. 
Who can teU the injustice and utter misery caused to authors, 
because of the lack of sufficient protection in the past three or four 
centuries ? 
This may be a warning to us not to make the same mistake again 
in the field of broadcasting. Certainly, too much protection may lay 
a burden on that part of economic Ufe, but, on the other hand too 
Uttle protection would cause greater wrong. 
The broadcaster, in our opinion, may not be compared to a 
pubUsher ; he does the work not only of the pubUsher but also of the 
author : he "creates" the broadcast and he pubUshes it. 
For this reason we advise that the question of protection of the 
broadcaster right from the beginning is viewed in the widest sense 
possible. There are already a great number of ways in which the 
interests of the broadcasters are being violated. Doubtless the com-
paratively new field of broadcasting wül in times to come bring various 
new ways of infringement to Ught, but we do not see such great harm 
in creating a general protection on a broad basis now and candidly, 
we cannot think of a single argument which is of such importance 
that it could be greater than the danger of repetition of the draw-
backs encountered in the history of copyright ^). 
1) Cf. Olagnier, o. c , part 1, passim. 
2) Cf. Vandenkerchove, R.L, 1934, p . 24. 
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C o n t e n t s o f b r o a d c a s t c o p y r i g h t . 
The broadcaster should be granted the right to draw profit from his 
broadcasts and further to prevent other people from using his broad-
casts for commercial purposes without his previous permission or 
without paying him adequately for such use. The broadcaster should 
further have the right of preventing other people from doing harm to 
the quality of his programmes ^). 
A t t r i b u t e s o f b r o a d c a s t c o p y r i g h t . 
Copyright and patent right may be transferred to other people 
and there is nothing against it. On the contrary, however, there is 
everything in favour of making broadcast copyright transferable in 
the same w a^y as other incorporeal rights. 
Copyright and patent right may be seized. Usually rights are 
seizable under legal processes. We would recommend a right of 
seizure of broadcast copyright. 
In order to make broadcast 'copyright as flexible as possible we 
would further welcome the right of depositing broadcast copyrights 
as security for loans (i. e. pawning broadcast copyright). 
We must make another remark : just as copyright and patent 
right are rights which are only granted for a limited period, broad-
cast copyright should also be limited in time. The justification for 
this seems to Ue in the rights of the "AUgemeinheit". We may 
refer to what we said on this subject on page 13 supra. 
When should the broadcast copyright take effect ? We agree to 
Vandenkerchove's proposal )^ that it should start as from the date (we 
should rather say : the moment), when the first original broadcast 
takes place. Original broadcasts are all broadcasts except broadcasts 
of gramophone records. One exception must be made to this exception, 
viz. the first broadcast of a gramophone record whose contents have 
never been broadcast before. This should be considered as an origi-
nal broadcast^). Of this case we may give an example: a Prime 
Minister is going to address a nation in a radio-speech. In order to 
reach as many people as possible the broadcast has to take place, let 
us say at a particular time. The Prime Minister, however, is not 
able to deUver the speech at that particular time and therefore he 
makes the speech earUer and it is recorded on a gramophone disc. 
1) Cf. Tabouis, A.F., 1933, p. 316 ; Vandenkerchove, R.L, 1934, pp. 23, 24. 
2) Cf. R.L, 1934, p. 27. 
') Cf. Memorandum de I'Union Internationale de Radiodiffusion sur la revi-
sion de la Convention de Berne, 1935, p. 10, which speaks of "une emission différée 
ou d'un controle". 
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The first original broadcast of the speech from the gramophone record 
has to be considered as an original broadcast. 
As regards the length of period for which the protection should be 
vaUd we just mention that Vandenkerchove^) has suggested a period 
of 20 years. 
D e f i n i t i o n o f b r o a d c a s t c o p y r i g h t . 
From the foregoing the foUowing definition ofbroadcast copyright 
wül undoubtedly be clear : 
Broadcast copyright is the sole right of the broadcaster to dispose 
of his broadcasts and to prevent other people from using his broad-
casts for commercial purposes without his previous permission 
and/or payment and from distorting, mutilating or modifying 
such broadcasts in any manner. 
)^ Cf. Sixth congress, p. 111. 
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CHAPTER 8 
INTRODUCTION OF BROADCAST COPYRIGHT 
After we have come to the conclusion that for the proper protec-
tion of the broadcaster against commercial use of broadcasts the 
creation of a broadcast copyright is indispensable, we must now 
answer two questions with relation to the way in which such broadcast 
copyright ought to work in practice. 
N a t i o n a l o r i n t e r n a t i o n a l d e v e l o p m e n t f i r s t ? 
Firstly there is the question whether an international convention 
should only be concluded after a broadcast copyright in the sense as 
advocated by us has come into practice in a number of countries or 
whether such a convention can precede such a development and 
stimulate it. 
In our opinion there is a good deal to be said in favour of the latter 
standpoint. I t is true that in copyright law and in patent right law 
the conventions have only been concluded after long development in 
the various countries, but times have changed. Not only has broad-
casting reached a much greater development in a few decennia than 
printing and machinery in centuries, but on account of the much more 
intensive development of interstate conventions in the last centuiy 
it is possible to reverse the sequence of things and to let the conven-
tion come before the development has reached a relatively high degree 
in the various countries. 
The international congress on radio electricity, held in Warsaw 
in 1934, decided to prepare a "Projet de Convention Internationale 
de la radiodiffusion". A questionnaire was worked out by that 
Congress ^). 
There was a considerable amount of discussion on the question, 
whether such a convention has "raison d'etre" or not. 
Sténuit )^ is of the opinion that such a convention ought to be 
created for three reasons : 
)^ Cf. Fifth Congress, pp. 137 ssqq. 
2) Cf. R.L, 1935, p. 137 ssqq. 
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first of all, because the creation of radio broadcasting has various 
consequences, which call for legal protection ; 
secondly because a rapid development of radio broadcasting wül 
be aided by such a convention, and 
thirdly because the principle of freedom of the ether needs a legal 
basis on which the very existence of radio broadcasting wiU 
depend. 
Sténuit further expresses the opinion, that the general principles 
of law are not sufficient to solve the problems of radio broadcasting 
since jurisprudence would only slowly create a rather unstable and 
incomplete radio law. 
Sténuit is of the opinion that incorporation of radio law into exist-
ing Conventions would not solve the questions which radio broad-
casting presents. 
He comes to the foUowing conclusions : "II est incontestable 
que la réglementation de la Radiodiffusion doit être non seulement 
complete, mais uniforme. 
Le droit international pent seul assurer cette unite et cette uni-
formité. 
II est urgent d'établir le statut international de la Radiodiffusion, 
afin d'éviter les contrariétés qui peuvent exister entre les legislations 
nationales nées ou a naitre et qui compUqueraient ainsi son elabo-
ration 1)." 
I t is noteworthy that the 8th Congres juridique international de 
la radioélectricité, held in Paris in 1937, adopted the following 
motion : 
"Considérant que la solution des pioblèmes juridiques poses par 
les activités de la radiodiffusion serait grandement facihtée par la 
reunion dans un texte unique des dispositions Internationales diverses 
s'y rapportant, le congres émet le voeu : 
que la Conférence internationale des telecommunications du Caire 
venule bien examiner la question de I'insertion dans la Convention 
internationale des telecommunications de Madrid, et la reunion dans 
un "Reglement international de radiodiffusion" annexe a la dite 
Convention, de I'ensemble des dispositions éparses dans les divers 
règlements intemationaux concemant la radiodiffusion (tant des 
sons que des images) et les completer par les nouveUes dispositions 
dont la pratique du service aura fait apparaitre la nécessité. 2)." We 
agree to these considerations and to this proposal. 
)^ Cf. what the same author said in his book : La Radiophonie et le droit 
international public, pp. 34 ssqq. 
2) Cf. J.T., 1937, p . 258 ; R.L, 1937, p . 290. 
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C o m m o n l a w o r a d m i n i s t r a t i v e l a w ? 
The second question is whether the protection of the broadcaster 
by broadcast copyright should find a place in common law or in 
administrative law. 
To us there seems to be Uttle doubt as to the answer to this ques-
tion. 
Our first argument why we prefer a civil broadcast copyright to an 
administrative solution of the question, is one of a general character : 
Generally speaking we are of the opinion that Government should 
as long as possible be left out of economic Ufe. The tendency in 
modem Ufe is to entrust the Government with the care of a thousand 
and one things which could just as weU or even better be left to free 
development, if necessary guided by some general rules in civü law. 
Only so the structure of economic life wiU find its natural develop-
ment and only so the expenses of the civil service can be kept within 
reasonable limits. 
Our second argument is that we have the iUustrious examples of 
copyright and patent right. 
The old rule, that pubUcum ius est quod ad statum rei Romanae 
spectat, privatum quod ad singulorum utiUtatem pertinet (Institutes, 
I, 1 § 4) has been applied to copyright and to patent right and it 
should in our opinion also be appUed to a new broadcast copyright. 
Administrative law is the sum of aU prescriptions which rule the 
activity of the execution, the administration ^). 
Although we must admit that broadcast right in many points 
comes into contact with the administration, "des Pudels Kern" Ues 
in the relation between groups of individuals, and therefore it comes 
within the scope of civü law. 
Our third argument is, that broadcast copyright is something 
which has an international character, first of all, because it is some-
thing which is of interest to aU nations and secondly because there are 
many points in which it touches upon questions of interstate interest. 
An international solution of questions of radio broadcasting, 
which is looked for practicaUy everywhere, may be brought about 
very much more easily in civil law than in administrative law, since 
in the latter form the pecuUarities of each country separately play a 
much greater part than in civü law. 
Our last argument is, that since radio broadcasting is quite a 
young phenomenon in the Ufe of the nations, a manysided develop-
ment of it may be looked forward to. A solution on the basis of civil 
1) W. Zevenbergen, Formeele Encyclopaedic der Rechtswetenschap, p . 213. 
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law wül much more easüy adapt itself to all sorts of new developments 
than a solution in the realm of the more clumsy administrative law. 
This is of great importance as regards the free and easy development 
of radio broadcasting. 
C o n t e n t s o f I n t e r n a t i o n a l C o n v e n t i o n o n 
b r o a d c a s t c o p y r i g h t . 
The third question is what the contents of an international con-
vention on broadcast copyright ought to be. 
Art. 11 of the Arrangement Regional Sudaméricaine des radio-
communications, concluded in Buenos Aires in 1935 and revised in 
Rio de Janeiro in 1937, reads as foUows : , 
Les emissions d'une station ne peuvent être retransmises ou 
effectuées simultanément, soit entièrement, soit partieUement, par 
d'autres stations, sans autorisation préalable de la station d'origine 
OU sans accord conclu avec eUe. Pendant la retransmission, la station 
qui retransmet fera connaitre au moment opportun le caractère de 
cette retransmission et indiquera le signal distinctif officiel et l'empla-
cement de la station d'oiigine. A la demande d'un intéresse, les 
administrations garantiront, conformément aux dispositions légales 
respectives, le droit de retransmission qui revient a la station d'origine. 
Of course this is only a partial solution of the question of protec-
tion of the broadcaster. 
A more complete regulation is contained in Art. X of the "Avant-
projet" of an international convention on radio broadcasting as 
drafted by the sixth international congress of radio electricity, held 
in Brussels in 1935 i). 
Art. X of the draft reads as foUows : 
1. Les Hautes Parties Contractantes s'engagent a protéger toute 
emission a I'usage du pubUc par fil ou sans fü, de sons, d'images ou 
de signes. 
2. Cette protection comprendra notamment I'interdiction, a défaut 
d'autorisation préalable de l'émetteur : 
a) de toute retransmission, -
b) de tout enregistrement, 
c) de toute utüisation se consommant dans le même temps que 
remission mere et faite dans un but lucratif, 
d) de toute utüisation se consommant dans un autre moment que 
remission mere et faite dans un but lucratif. 
Dans ce dernier cas, le droit a la protection est Umité a vingt ans ; 
ce délai courra du jour de la première emission. 
1) Sixth congress, p . 138; the text is also printed in R.L, 1935, pp. 339 ssqq. 
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3. Pour bénéficier de la protection prévue au présent article l'émet-
teur d'une première emission sera tenu de le porter a la connais-
sance du pubUc. 
4. Toute reproduction devra indiquer la date de la première emission 
en même temps que le nom de l'émetteur. 
Undoubtedly this draft is a step further. Since then, however, the 
congresses have not made much progress. The 7th congress did not 
discuss the matter. We mention the foUowing decisions of the 
8th congress, held in Paris, in 1937 : 
a) Considérant qu'ü importe de protéger les droits connexes au droit 
d'auteur, — notamment ceux des interprètes et executants, des 
producteurs de phonogrammes, des émetteurs radiophoniques, — 
tout en distinguant nettement leur statut de celui des auteurs, 
Le Congres émet le voeu : 
Que cette protection fasse l'objet d'une ou de plusieurs conven-
tions Internationales. 
b) Le Congres émet le voeu : " 
Que, sur le plan formeUement international, les auteurs, les édi-
teurs graphiques, les éditeurs mécaniques et les dirigeants de la 
radiodiffusion, pénélrés de la communauté de leurs interets, 
recherchent l'établissement d'un statut equitable de leur coUabo-
ration qui, tout en respectant les droits legitimes de chacun, per-
mette a tous de travaiUer pour le plus grand bien de la culture 
universeUe ^). 
When it comes to the conclusion of a convention we should like 
to see agreement reached on the following points : 
a) a definition of who is to be protected: radio broadcaster. We 
refer to the definition, adopted by the fifth congress, quoted by us 
on page 16 ; 
b) a definition of broadcasts : we refer to the definition of the same 
congress, also cited by us on page 16 ; 
c) acknowledgement of the right to use without payment to the 
broadcaster a broadcast for private purposes ; 
d) a definition of broadcast copyjight as proposed by us on page 78; 
e) a rule that the contracting powers take upon themselves the 
obligation to protect the broadcasters against infringements of 
their broadcast copyright ; 
f) a statement, that the use of radio broadcasts for commercial 
purposes comprises : 
1) Cf. J.T., 1937, p. 258 ; R.L, 1937, p. 291. 
83 
A. D i r e c t u s e . 
1. rebroadcasting ; 
2. distribution by relay stations ; 
3. manufacture and sale of recordings ; 
4. operation of receiving apparatus and loudspeakers in pubUc 
places ; 
B. I n d i r e c t u s e . 
g) a rule that broadcasts may be used for commercial purposes only 
after the broadcaster has given his permission ; 
h) a rule that the broadcaster may claim payment of a reasonable 
royalty for the use of his broadcasts for commercial purposes ; 
i) a rule that the indirect use of a broadcast for commercial purposes 
is free after a certain time as from the date of the first broadcast; 
j) a rule that the use of broadcasts for purposes of demonstration 
and experiment is free. 
Regarding the items a—f nothing more need be mentioned after 
what has been said in the preceding pages. 
We must make a few remarks as to items g and h. 
C o m p u l s o r y l i c e n c e . 
May the broadcaster refuse to give his permission to use his 
broadcasts Tor commercial purposes ? In other words : does the 
broadcaster have the right to claim payment of a royalty of any 
amount which he himself deems fit ? 
GeneraUy speaking we are of the opinion that indeed the broad-
caster ought to have the right to refuse to give permission to use his 
broadcasts for commercial purposes. Only in case such use is a 
question of public interest compulsion woidd be defensible. 
C o l l e c t i o n o f r o y a l t i e s . 
The second question is whether the collection of the sums due 
to the broadcaster can be organized in a practical manner. 
With regard to rebroadcasting this does not seem to be difficult, 
either with regard to relay stations or the manufacture and sale of 
recordings. Such modes of use are matters between only a few par-
ties, and the parts of the programmes which are used can weU be 
determined. 
More difficult is the question, however, with regard to the oper-
ation of receiving apparatus and loudspeakers in public places. 
First of aU (if we take as an example a hotel owner) it often is 
unknown whether and during which period his guests wiU use his 
receiving set and to which stations they wül Usten. 
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In the second place it is absolutely impossible to control whether 
the hotel owner does or does not make truthful declarations regard-
ing the use of the various programmes. 
Therefore the solution wiU be probably have to be found in the 
direction which Vandenkerchove *) has shown : Contracts ought to 
be made between the broadcasters, as a group, and those who want 
to use radio programmes to attract customers, as another group ^). 
In order to force the two parties to come together the rule should 
be, we suggest, that no use of programmes may be made without a 
general previous permission from the broadcasters. In order to 
protect those who want to use the programmes against abuse of the 
monopoly on the side of the broadcasters the rule should state that 
the agreement should quote fair fees. No doubt there would be Uttle 
difficulty in finding the correct basis of assessment both for the broad-
casters and for those who want to use their programmes ^). 
A further remark we want to make is this that in many countries 
those who use radio in pubUc places pay a royalty to the authors of 
the music which is played. A system already exists to coUect this 
money and it seems quite possible that the broadcasters make use of 
this existing organization in order to coUect their fees resulting from 
their broadcast copyright. 
We agree with Vandenkerchove *) that this rule should be res-
tricted to the broadcasters in the country where the reception takes 
place. The various international broadcasters could then make 
arrangements between them about a distribution of the sums coUected. 
As to item i we remind of the fact that in the "Avant-projet" a 
period of twenty years has been proposed. As to the use of news, 
pubUshed by radio, a period of 18—24 hours has been proposed^) 
before it ought to be given free. 
1) R.L, 1934, pp. 24 ssqq ; sixth congress, pp. 108 ssqq. 
2) After all there is nothing new in this. The same thing happened practi-
caUy everywhere as regards copyright. In the "Wireless Trader Year Book 1938", 
for example, there appeared a detaUed list of licences, payable by dealers or other 
persons, using radio apparatus etc. for public entertainment purposes (not including 
demonstrations in the ordinary course of business), to the Performing Rights 
Society, Ltd. or to the Phonographic Performance Ltd.. Special tariffs are drawn 
up for restaurants and cafés with premises, seating not more than 15 persons, 
with rates for each additional 10 persons capacity, for high class restaurants, 
cafés, tea houses, etc. with faciUties for dancing, for Residential Hotels, Public 
Houses, etc. 
^) Cf. de Leusse, L'auteur et la Radiodiffusion, pp. 115 ssqq, concerning the 
"perception et repartition des droits d 'auteur". 
*) Cf. Sixth Congress, p . 111. 
"•) Cf. Buser, o .c , p . 230. 
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Although we must admit, as we have done, that this protection 
wiU not be without difficulties, we cannot agree to the opinion of 
those, who, because of those difficulties, would prefer to refuse all 
protection to the broadcasters for the commercial use of their broad-
casts by operation of receiving and reproducing apparatus and loud-
speakers in pubUc places ^). 
No doubt a solution of the difficulties will be found. It should 
never be forgotten that the whole world of radio broadcasting is a 
very young world and that one cannot expect that the first efforts 
to come to a solution of aU difficulties wül lead to success. We should 
start, however, by trying to find out the true basis of the principles 
which are underlying the question of protection for broadcasters and 
when the truth has been found we should not despair, right from the 
commencement, of the possibüity of overcoming the difficulties. 
1) Cf. Neuert, A.F., Sonderheft 5, pp. 27 ssqq. 
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TABLE II) 
NUMBER OF BROADCASTING STATIONS AND TOTAL 
TRANSMITTING POWER 
At the end of: Number: Power in kw: 
1926 
1930 
1934 
1937 
995 
1.105 
1.600 
2.000 
TABLE I I 
1.050 
3.250 
9.000 
15.500 
NUMBER OF LISTENERS IN VARIOUS 
"PARTS OF THE WORLD" IN MILLIONS 
J a n . 1 : 
1926 
1930 
1931 
1932 
1933 
1934 
1935 
1936 
1937 
1938 
Europe excl. 
car radio : 
3.5 
11.2 
13.1 
15.5 
17.8 
20.2 
22.8 
25.9 
29.0 
34.1 
U.S.A. excl. 
car radio : 
5.2 
11.5 
14.0 
16.0 
17.0 
18.0 
19.6 
23.0 
24.6 
26.5 
Rest of 
the world : 
1.5 
2.5 
3.5 
4.5 
5.5 
7.0 
8.5 
10.0 
12.5 
14.5 
Tota 
10.2 
25.2 
30.6 
36.0 
40.3 
45.2 
50.9 
58.9 
66.1 
75.1 
1) These tables and the graph on p. 89 were kindly composed for us under 
the direction of Dr J. G. Stridiron. The data have been taken from the statistics 
of the "Union Internationale de la Radiodiffusion". 
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TABLE III 
NUMBER OF LISTENERS IN VARIOUS COUNTRIES 
OF EUROPE IN 
On Jan. 1 : 
1926 
1930 
1931 
1932 
1933 
1934 
1935 
1936 
1937 
1938 
Germany : 
1.022 
3.067 
3.510 
3.981 
4.308 
5.053 
6.142 
7.193 
8.168 
9.087 
Gr. Britain an 
N. Ireland : 
1.645 
2.965 
3.412 
4.330 
5.263 
5.974 
6.781 
7.416 
7.961 
8.478 
TABLE IV 
NUMBER OF CAR RADIOS IN THE U.S.A. 
1/1'30 
1/1'31 
1/1'32 
1/1'33 
1/1'34 
1/1'35 
1/1'36 
1/1'37 
1/1'38 
34.000 
142.000 
285.000 
500.000 
950.000 
1.800.000 
3.000.000 
4.350.000 
5.680.000 
France : 
? 
? 
V 
? 
9 
1.434 
1.756 
2.626 
3.219 
4.164 
The 
Netherlands 
24 
140 
427 
524 
560 
648 
909 
947 
989 
1.072 
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6RAPH OF TOTAL NUMBER OF LISTENERS • 
f INCL. ESTIMATE OF UNLICENCED SETOWNbRSJ 
PER 100 FAMILIES IN EUROPEAN COUNTRIES 
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RÉSUMÉ 
Le droit sur I'émission radiophonique est uu sujet qui n'a pas encore été su£B-
samment étudié. Plusieurs questions attendent toujours une réponse satisfaisante. 
* Le possesseur d'un appareil de radio a-t-il le droit d'utüiser I'émission sans 
autorisation préalable de l 'émetteur ? 
^^ A-t-on le droit de capter un programme et d'en faire un usage commercial 
sans autorisation préalable de l'émetteur et sans payer un droit a ce dernier ? 
Les émetteurs sont-Us proteges légalement dans les divers pays ? 
Les Conventions Internationales garantissent-eUes une meüleure protection 
des émetteurs ? 
Y a-t-U lieu de passer une ou plusieurs Conventions nouveUes ? 
L'évolution et la justification du droit d'auteur et du droit de brevet sont 
étudiées dans le hut de trouver des points de contact pour la protection de l'émetteur. 
La justification des droits immatériels apparait dès que l'on admet que sans un 
droit de cette nature le développement des possibilités, que le Créateur offre aux 
hommes, serait impossible ou tout au moins tres diflicile. 
Les services rendus par les émetteurs présentent actuellement un caractère 
tel qu'Us aboutissent au développement de nouveUes possibilités présentes dans 
Ia creation. Ces services ont un caractère créateur et, parce qu'elles ne peuvent 
se réaliser qu'en y consacrant des sommes considerables, les emissions constituent 
une partie des biens de l'émetteur. 
Ces idees apportent la justification du droit sur I'émission. Cependant, ce droit 
n'est pas Ulimité. Les rapports entre les droits des individus et les droits de Ia 
société posent ces limites. 
L'usage d'une emission dans un but privé doit être libre conformément a 
I'usage privé d 'un article, protégé par un droit d'auteur ou de brevet ; l 'émetteur 
n'a nuUement besoin de protection contre l'usage privé de ses emissions. C'est pour-
quoi la protection de l 'émetteur contre l'usage de I'émission dans un hut privé 
ne se pose pas. Ce point est plus clair encore quand on compare ce qui se présente 
dans certains pays comme la HoUande et les Ëtats-Unis. 
Il faut éviter de tomber dans Terreur qu'une reception libre des emissions serait 
justifiée dans toutes circonstances par le paiement d'une taxe : or, une taxe ne pro-
tege pas l 'émetteur, puisque ces sommes vont a la Caisse de l 'État. Si la radiodif-
fusion n'est pas une entreprise gérée par l 'État , mais par des organismes privés 
ou semi-privês, le paiement d'une taxe ne justifie nuUement la liberie de la reception. 
Une question épineuse est celle des auditeurs clandestins; or, il semble 
bien que ceux qui écoutent dans un but privé n'ont qu'un devoir moral envers 
l 'émetteur. 
Après avoir combattu la theorie : « nul n'a le droit de s'enrichir aux dépens 
d'autrui » et avoir exposé l'évolution future de la radiodiffusion, on passé en revue 
les différents modes d'utilisation commerciale d'une emission. 
D'abord on traite la retransmission ; elle sera de plus en plus frequente sur-
tout en vue du développement des emissions sur ondes courtes. 
Ensuite, on parle des radiocentrales. Plusieurs pretendent que les radiocentra-
les n'utUisent nuUement les emissions. Cette opinion semble être erronée et un 
grand nombre d'arguments sont apportés contre cette opinion. I^es statistiques 
montrent que les radiocentrales continuent a s'étendre dans plusieurs pays. 
On traite l'enregistrement et la vente des disques d'une emission radio-
phonique et enfin l'utilisation d'appareUs récepteurs et de haut-parleurs dans des 
lieux publics : cafés, hotels, etc. Il est vraisemblable que ces modes d'utilij-ation 
commerciale des radiodiffusions ne feront que prendre de l'importance au futur. 
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On vient d'énumérer des cas d'utilisation directe des emissions, cependant les 
emissions peuvent aussi être utilisées dans un but commercial d'une maniere 
indirecte. 
On doit bien se réaliser que d'une faQon générale l 'émetteur ne pourra conti-
uuer ses services sans être protégé contre leur emploi dans un but commercial. 
Dans presque tous les pays, la protection legale actuelle est absolument insuf-
fisante. Les Conventions Internationales n'offrent aucune regie susceptible d'amé-
liorer la position des émetteurs. 
La seule possibilité d'assurer une protection suffisante aux émetteurs semble 
être de créer un droit nouveau sui generis ; dans un chapitre a part sont discutés 
l'objet, le sujet, le caractère, Tétendue et les qualités de ce droit sur I'émission. 
La definition suivante en est donnée : 
Le droit sur I'émission est le droit exclusff de l 'émetteur de disposer de ses 
emissions, d'empêcher des tiers d'en faire un emploi commercial sans son autori-
sation et sans paiement préalables, de les mutiler ou les modifier. 
Il ne faut pas s'attendre a un développement de la jurisprudence et de la 
legislation a se sujet, dans les divers pays, avant la conclusion d'une nouveUe 
Convention Internationale sur la protection de l'émetteur. 
La protection de l 'émetteur serait ainsi réglée dans le domaine du droit privé 
mais non dans le domaine du droit administratif. 
En conclusion, on énumère les points principaux susceptibles de figurer dans 
une nouveUe Convention Internationale concemant le droit sur I'émission. 
ZUSAMMENFASSUNG 
Das Recht an der Sendung ist ein Thema, das eine eingehende Untersuchung 
braucht. Fragen wie die folgenden mussen beantwortet werden: 
Braucht der Besitzer eines Empfangsapparates für Privatempfang die Zustim-
mung des sendenden Organs ? Darf man von dem Empfang einen kommerzieUen 
Gebrauch machen ohne Zustimmung des sendenden Organs und ohne diesem Organ 
dafür eine Vergütung zu zahlen ? Werden die sendenden Organe von den leges latae 
genügend geschiitzt ? Versprechen die internationalen Konventionen einen besseren 
Schutz der sendenden Organe? Oder soUten neue Konventionen geschlossen werden? 
Die Entwicklung und die Rechtfertigungsgründe des Urheberrechts und 
des Patentrechts werden untersucht, um Anknüpfungspunkte für den Schutz 
des sendenden Organs zu suchen. Ein Rechtfertigungsgrund für Immaterialgüter-
rechte scheint vorzuliegen, sobald es sich herausstellt, daB ohne solch ein Recht 
die Entwicklung der Möglichkeiten, welche der Schöpfer in dieser Welt den Men-
schen bietet, unmögUch ware oder wenigstens uur sehr schwer durchgeführt wer-
den könnte. 
Die Leistungen der sendenden Organe sind tatsachlich auch solch einer Art, 
daB dadurch neue Möglichkeiten, welche in der Schöpfung anwesend sind, zur 
Entwicklung kommen. Diese Leistungen haben einen kreativen Charakter, und 
da sie nur zustande kommen können mit Aufwand recht erheblicher Betrage, 
sind die Sendungen als ein Bestandteil des Vermogens des Senders zu betrachten. 
In diesen Elementen liegt die Rechtfertigung des Rechtes au dem gesandten 
Programm. Dieses Recht kennt aber auch seine Grenzen. Das Verhültnis zwischen 
den Rechten des Einzelnen und denen der Allgemeinheit soil hier den Weg zeigen. 
Der Privatgebrauch einer Sendung soil — in Übereinstimmung mit dem Privat-
gebrauch eines vom Urheber oder vom Patentrecht geschützten Artikels — frei 
sein, weU das sendende Organ keinen Schutz gegen Privatgebrauch seiner Sendun-
gen braucht und weil deshalb ein Rechtsgrund für solch einen Schutz nicht anwe-
send ist. Dies wird deutlich bewiesen in Landern wie HoUand und den Vereinigten 
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Staaten. Es wird gewarnt vor dem Irr tum, in der Zahlung einer Steuer unter allen 
Umstanden den Grund für freien Rundfunkempfang zu suchen. Eine Steuer schützt 
nicht das sendende Organ, weil die Gelder in die allgemeine Staatskasse kommen, 
Wenn der Rundfunk nicht vom Staate sondern von privaten oder halb-privaten 
Organen betrieben wird, ist die Zahlung einer Rundfunksteuer deshalb kein Grund 
für freien Empfang. 
Eine schwierige Frage ist die der Schwarzhörer. Man soUte nur eine mora-
lische Pflicht der Privathörer dem sendenden Organ gegenüber anerkennen. 
Nacheinander werden die verschiedenen Weisen, worauf eine Sendung kom-
merziell gebraucht werden kann, behandelt, nachdem zuerst die Theorie : „nul 
n 'a le droit de s'enrichir aux dépens d 'autrui" bestritten und eine Auseinander-
setzung über die künftige Entwicklung des Rundfunks gegeben worden ist. 
Zuerst wird das Ballsenden besprochen. Das Ballsenden wird wahrscheinlich 
in der Zukunft, spezieU wegen der Entwicklung der Kurzwellensendung, mehr und 
mehr stattfinden. 
Zweitens werden die Rundfunkvermittlungsanlagen behandelt. Von mehreren 
Seiten wird behauptet, daB solche Anlagen überhaupt keinen Gebrauch von den 
Sendungen machen ; dieser Meinung gegenüberjwerden Argumente hervorgehoben, 
die das Gegenteil beweisen. Die Ziffern zeigen, daB die Rundfunkvermittlungs-
anlagen in mehreren Landern noch immer im Wachsen begriffen sind. 
Drittens kommen die Herstellung und der Verkauf von SchaUplatten von 
Rundfunksendungen an die Reihe und viertens der öffentliche Gebrauch von 
Rundfunkgeraten und Lautsprechern in Gaststatten usw.. Auch von diesen Weisen 
von kommerziellem Gebrauch der Sendungen soU erwartet werden, daB sie in 
der Zukunft in Bedeutung wachsen werden. 
Die hiervor genannten Anwendungen sind alle direkte Anwendungen der 
Sendungen. Aber auch in einer indirekten Weise können die Sendungen kommer-
zieU gebraucht werden. 
Hinsichtlich aUer dieser kommerzieUen Anwendungsmöglichkeiten muB man 
zu der Überzeugung kommen, daB im allgemeinen das sendende Organ auf die 
Dauer nicht ohne Schutz dagegen bestehen kann. 
Wird der Schutz gegen einen kommerzieUen Gebrauch der Sendungen in 
den leges latae in den verschiedenen Landern gefunden ? Die Antwort ist im all-
gemeinen negativ. Auch die internationalen Konventionen enthalten nichts, womit 
den sendenden Organen in dieser Hinsicht gedient sein könnte. 
Es bleibt nichts anderes übrig, als das Zustandekommen eines neuen Rechtes-
an der Sendung, eines Rechtes sui generis. In einem separaten Abschnitt werden 
nacheinander das Objekt, das Subjekt, der Charakter, der Inhalt und die Eigen-
schaften eines Rechtes an der Sendung behandelt, wahrend davon folgende Defi-
nition gegeben wird : 
Das Recht an der Sendung ist das ausschlieBliche Recht des sendenden Orga-
nes, über seine Sendungen zu verfügen und Dritte zu verhindern, seine Sendungen 
ohne seine vorherige Zustimmung und ohne Zahlung kommerzieU zu gebrauchen 
und seine Sendungen zu entstellen oder zu andern. 
Mit dem AbschluB einer internationalen Konvention soil nicht gewartet wer-
den, bis in den einzelnen Landern die Jurisprudenz und die Gesetzgebung sich auf 
diesem Geblete weiter entwickelt haben. 
Der Schutz des sendenden Organs scheint weiter eine Sache zu sein, welche 
zum Geblete des privaten Rechtes gehort und nicht an erster Stelle zu dem des 
administrativen Rechtes. 
SchlieBlich wird eine Übersicht über die wichtigsten Punkte gegeben, die eine inter-
nationale Konvention auf dem Geblete des Rechtes an der Sendung enthalten soUte. 
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